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I. 

PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 

69 Filed Jan 30 1952 

IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 
Civil Action No. 467-52 

Capital Transit Company, 36th and M Streets, X. W., 
Washington 7, D. C., Plaintiff, 

v. 

Safeway Trails, Inc., 820 T Street, X. E., 
Washington, D. C., Defendant. 

Complaint for Restraining Order, Preliminary Injunction, 
and Permanent Injunction to Enjoin Unlawful Carrier 
Operations. 

1. The matter in controversy exceeds the value of 
$3,000.00 exclusive of interests and costs. This court has 
jurisdiction over the subject matter under Sections 1331 
and 1332. Title 28, U.S. Code, and Sections 11-305 and 
11-306, D.C. Code, 1940. 

2. Plaintiff, Capital Transit Company, a corporation 
created under the provisions of the laws of the District of 
Columbia and pursuant to a Joint Resolution of Congress 
of January 14, 1933, has its main offices, and engages in 
the business of common carriage in the District of 
Columbia. 

3. Defendant, Safeway Trails, Inc., a corporation cre¬ 
ated pursuant to the laws of the State of Maryland, main¬ 
tains a terminal, information bureau, buses, garage, and 
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general office in, and engages in business in, the District 
of Columbia. 

4. L ndcr authority of the laws of the United States, of 
orders of the Public Utilities Commission of the District of 
Columbia, and of a permit issued by the Public Service 
Commission of the State of Maryland, plaintiff, by means 
of its Route K-6, New Hampshire-Chillum Bus Line, and 

its connecting Route K-4, Xew Hampshire-Chillum 
70 Express Bus Line, transports passengers for hire, 

on a fixed schedule, between points in the District of 
Columbia and points in the State of Maryland on Xew 
Hampshire Avenue south of the Montgomery County- 
Prince Georges County line, over a given route via Xew 
Hampshire Avenue and other streets of the District to a 
terminal point at 12th and E Streets, N.W., in said District. 

5. The defendant is a common carrier of passengers by 
motor vehicle and operates a bus line over a given route 
on a fixed schedule for the transportation of passengers for 
hire between its terminal at 12th Street and New York 
Avenue, N-W., in the District and points in the State of 
Maryland over a route which is identical with the afore¬ 
mentioned connecting Routes K-6 and K-4 of Capital 
Transit Company between the aforesaid Safeway terminal 
in the District and the Montgomery County-Prince Georges 
County Line in Maryland on Xew Hampshire Avenue. De¬ 
fendant operates its aforesaid Xew Hampshire Avenue 
Line in interstate commerce between Washington, D.C. and 
Maryland points under a certificate of convenience and 
necessity issued it by the Interstate Commerce Commis¬ 
sion, but such certificate restricts and prohibits defendant 
from picking up and discharging the same passengers be¬ 
tween any point in the District of Columbia and any point 
on Xew Hampshire Avenue in Maryland south of the Mont¬ 
gomery County-Prince Georges County line. 

6. The Public Utilities Commission of the District of 
Columbia has not issued to defendant a certificate that the 
Xew Hampshire Avenue Line of Defendant is necessary 
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for the convenience of the public, under the provisions of 
Section 4 of the Merger Act of January 14, 1933 (47 Stats. 
752; Section 44-201, D.C. Code, 1940). By its Order Xo. 
1600, as amended by Order Xos. 2323 and 2821 (the last 
dated August 25, 1944), the Public Utilities Commission 
of the District of Columbia, with the approval of the Joint 
Board created by the Act of February 27, 1931 (Public Xo. 
742, 71st Congr.; Section 40-603(e), D.C. Code. 1940), des¬ 
ignated defendant’s Xew Hampshire Avenue Line route 
within the District for Class A service, as defined in 
71 that Commission’s Order Xo. 936, dated July 15, 
1931, without authorizing any intermediate stops for 
the purpose of either pick-up or discharge of passengers. 

7. At some time prior to August, 1946, defendant began 
the practice of picking up and discharging the same pas¬ 
sengers between points in the District of Columbia and 
points on Xew Hampshire Avenue in Maryland south of 
the Montgomerv Countv-Prince Georges Countv line. It 
also began the practice of picking up and discharging pas¬ 
sengers within the District of Columbia at points along its 
Xew Hampshire Avenue Line route other than at its ter¬ 
minal at 12th Street and Xew York Avenue, X.W. After 
plaintiff on several occasions called the defendant’s atten¬ 
tion to the unlawfulness of such practices and services in 
competition with plaintiff’s bus lines defendant agreed to 
stop such practices and services. 

8. As shown by the affidavits of John E. Chrisman, 
William W. Bayes, Edgar G. Jewell, Jr., John E. Lawrence, 
Thomas J. MeCawley, Charles J. Morris and John S. 
Xekoranik, attached hereto and made a part hereof as 
Exhibits A to G, inclusive, defendant has resumed the prac r 
tices and services described in paragraph 7 above, picking 
up, discharging, and transporting passengers unlawfully 
in large volume and openly offering itself out to the public 
to render such services. 

9. The picking up and discharging of the same passen¬ 
gers by defendant between a point in the District of Colum- 
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bia and a point on New Hampshire Avenue in Maryland 
south of the Montgomery County-Prince Georges County 
line, in violation of the restriction in the defendant’s cer¬ 
tificate of convenience and necessity issued by the Inter¬ 
state Commerce Commission, is in violation of Section 206 
(a) of the Interstate Commerce Act (49 U.S.C. § 306 (a)); 
and such practice and service in competition with the serv¬ 
ice of plaintiff by its Routes Iv-4 and K-6 bus lines is in 
violation of Section 4 of the said Merger Act of January 
14, 1933. The picking up and discharging of passengers at 
points on the route of defendant’s New Hampshire Avenue 
Line within the District other than at defendant’s 
72 terminal in the District is in violation of Public 
Utilities Commission Order No. 1600, as amended, 
and is in violation of paragraphs (2) and (5) of that Com¬ 
mission’s Order No. 936, dated July 15, 1931, and of para¬ 
graph (4) of that Commission’s Order No. 939. dated 
August 17, 1931. 

10. As shown by the affidavits of Dean J. Locke and 
Robert E. Harvey, attached hereto and made a part hereof 
as Exhibits H and I, the losses plaintiff is suffering and 
will suffer as a result of the competitive practices and serv¬ 
ices by defendant described in paragraphs 7 and 8 above 
are substantial: and the revenues received from operation 
of plaintiff’s K-6 and K-4 lines and the property devoted 
by plaintiff to such operations in the public service are of 
substantial value. Unless restrained and enjoined by this 
court, defendant’s continuing and repeated unlawful com¬ 
petitive practices and service, as described in paragraphs 
7 and 8 above, are causing, and will cause, immediate and 
irreparable injury and loss to plaintiff for which there is 
no adequate remedy at law and damages would be inade¬ 
quate, incomplete, and irreparable; and unless so restricted 
and enjoined, defendant’s aforesaid unlawful practices 
and service will have the effect of making it more difficult 
for plaintiff to continue adequate service to the public 
served by its Routes K-6 and K-4. 
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Wherefore, the plaintiff prays: 


(1) That the defendant be restrained and enjoined, pen¬ 
dente lite, from picking up and discharging the same pas¬ 
sengers between points in the District of Columbia and 
points on Xew Hampshire Avenue in Maryland south of 
the Montgomery County-Prince Georges County line, and 
from picking up and discharging passengers within the 
District of Columbia at points along defendant’s Xew 
Hampshire Avenue Line route other than at its terminal at 
12th Street and Xew York Avenue, X.W. 

(2) That defendant be permanently enjoined from doing 
the acts specified in paragraph (1) above until and unless 
lawful authority is obtained from the Interstate Commerce 

Commission, the Public Utilities Commission of the 
73 District of Columbia, and the Joint Board created by 
the Act of February 27, 1931 (Public Xo. 742,—71st 
Congr.) 

(3) That defendant be required to post notices of the 
restraining and injunction orders of the court, satisfactory 
to the Court, in its terminal and buses used in connection 
with its Xew Hampshire Avenue Line; and to advise its 
officers, agents, servants, employees, attorneys, and all 
other persons in active concert or participation with them 
of the terms of the restraining and injunction orders of the 
Court and their duties, obligations, and liabilities there¬ 
under; and 

(4) That plaintiff be granted such other and further 
relief as to the Court may seem meet and proper. 


(Seal) 


Capital Transit Company 
By J. A. B. Broadwater, President 


Attest: 

Doran S. Weinstein, 

Secretary. 
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74 City of Washington, District of Columbia—ss.: 

J. A. B. Broadwater, being duly sworn, deposes and says 
that he resides in the District of Columbia; that he is Presi¬ 
dent of the plaintiff, Capital Transit Company; and that 
he has read the foregoing complaint by him subscribed and 
knows the contents thereof and that the same are true of 
his own knowledge and belief. 


J. A. B. Broadwater 

Subscribed and sworn to before me this 30th day of Jan¬ 
uary, 1952. 

Augusta E. Uhl, 

(Seal) Xotary Public, Washington, D. C. 

My commission expires February 28, 1955. 

Edmund L. Jones 
Colorado Building 
Washington 5, D.C. 

F. G. Aw ALT 
W. V. T. Justis 
Daryal A. Myse 
822 Connecticut Avenue, X.W. 

Washington 6, D.C. 

Attorneys for Plaintiff 
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Exhibit “A” 

IX THE 

EXITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action Xo. 467-52 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of John E. Chrisman 

District of Columbia, ss.: 

John E. Chrisman, being duly sworn, says as follows: 

1. I reside at 2500 Thirty-first Street, X.E., Washington, 
D. C., and am employed by the Capital Transit Company, 
36th and M Streets, X.W., Washington, D. C. 

2. On January 7, 1952, I telephoned the Information 
Bureau of Safeway Trails, Inc., at its Terminal at 12th 
Street and Xew York Avenue, X.W., Washington, D. C., 
telephone number DI-4200, and asked if I could purchase a 
commutation ticket for rides between the Terminal and 
University Lane. I was told that I could. I was also told 
that a ten ride commutation ticket for transportation be¬ 
tween those points cost $2.30. 
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3. On January 10, 1952, I telephoned the Information 
Bureau of Safeway Trails, Inc., at its Terminal at 12th 
Street and New York Avenue, N.W., Washington, D. C., 
telephone number DI-4200, and asked if I could purchase a 
commutation ticket for rides between the Terminal and 
Sligo Parkway, Maryland, I was told that I could. I was 
also told that a ten ride commutation ticket for transporta¬ 
tion between these points cost $2.30. 

4. On January 11, 1952, I telephoned the Information 
Bureau of Safeway Trails, Inc., at its Terminal at 12th 
Street and New York Avenue, N.W., Washington, D. C., 

telephone number DI-4200, and asked if I could pur- 
76 chase a commutation ticket for rides between the 
Terminal and the Maryland State Line. I was told 
that I could. I was also told that a ten ride commutation 
ticket for transportation between these points cost $2.30. 

John E. Chrisman 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public , I). C. 

My commission expires Oct. 14, 1953. 
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Exhibit “B” 

IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 

Affidavit of William Walter Bayes 

District of Columbia, ss.: 

William Walter Bayes, being duly sworn, says: 

1. I reside at 1447 Chapin Street, X.W., Washington. 
D. C., and am an employee of Capital Transit Company, 
36th and M Streets, X.W., Washington, D. C. 

2. On January 2, 1952, at approximately 6:15 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails 
Terminal, 12th Street and Xew York Avenue, X.W., Wash¬ 
ington, D. C. This bus bore the symbols “S452'\ I saw 
thirty-five other passengers board the bus at the Terminal. 
At approximately 6:15 p.m., the bus left the Terminal with 
thirty-six passengers, including myself, aboard. One pas¬ 
senger got off the bus at Xew Hampshire Avenue and 
University Lane in Prince Georges County, Maryland; 
seven, at Xew Hampshire Avenue and Quebec Street in 
Prince Georges County, Maryland; two at Xew Hampshire 
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Avenue and Pinev Branch Road in Prince Georges County, 
Maryland; two, at Xew Hampshire Avenue and Southamp¬ 
ton Road in Prince Georges County, Maryland; and three, 
including myself, at Xew Hampshire and Northampton 
Drive in Prince Georges County, Maryland. In boarding 
the bus at the Washington Terminal, I used a thirty-cent 
ticket which the man at the ticket window sold me when I 
asked for a ticket to Xew Hampshire Avenue and South¬ 
ampton Drive. The bus driver, when signalled to do so, 
stopped the bus at Southampton Drive and permitted my¬ 
self and the other passengers to get off without remon¬ 
strance or opposition of any sort. 

78 3. On January 14, 1952, at approximately 7:21 

a.m., I boarded a Safeway Trails bus at Xew Hamp¬ 
shire Avenue and Quebec Street in Prince Georges County, 
Maryland. Three other passengers boarded the bus at the 
same time. This bus bore the symbol “S516”. When I 
boarded the bus, I presented the driver with a cash fare. 
He then asked me if I intended to ride every day. When I 
indicated that I did, he warned me to buy a book of tickets 
at the Terminal. At Xew Hampshire Avenue and Lebanon 
Street in Prince Georges County, Maryland, two other pas¬ 
sengers got on the bus. I got off of the bus at 12th Street 
and Xew York Avenue, X.W., Washington, D. C., at the 
Safeway Trails, Inc. Terminal, together with all of the 
twenty-seven other remaining passengers. The great 
majority of them went on to the city streets. A few went 
into the Terminal. 

4. On January 15, 1952, at approximately 7:21 a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. 
This bus bore the symbols “S519”. Two other passengers 
got on the bus at the same time. I saw two passengers get 
on the bus at Xew Hampshire Avenue and Lebanon Streets 
in Prince Georges County, Maryland. All of the twenty- 
eight remaining passengers, including myself, that had not 
already gotten off at prior stops in Washington, D. C. got 
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off of the bus at the Safeways Trails Terminal, 12th Street 
and Xew York Avenue, X.W., Washington, D. C. Most of 
them went on to the city streets. Several did go into the 
Terminal. 

5. On January 16, 1952, at approximately 7:20 a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. 
Three other passengers boarded the bus at the same time. 
This bus bore the symbol: “S520’\ I saw two more pas¬ 
sengers board the bus at Xew Hampshire Avenue and 
Lebanon Street in Prince Georges County, Maryland. The 
thirty-two remaining passengers, including myself, 
79 who had not already gotten off at prior stops in 
Washington, D. C., got off of the bus at the Safeway 
Trails, Inc., Terminal at 12th Street and Xew York Avenue, 
X.W., Washington, D. C. The majority of the passengers 
went on to the city streets. A few went into the Terminal. 

William Walter Bayes 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public , D. C. 

My commission expires Oct. 14, 1953. 
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80 Exhibit “C” 

IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of Edgar Guy Jewell, Jr. 

District of Columbia, ss.: 

Edgar Guy Jewell, Jr., first being duly sworn, says: 

1. I reside at 4401 South 8th Street, Arlington, Virginia, 
and am an employee of Capital Transit Company, 36th and 
M Streets, N. IV., Washington, D. C. 

2. On January S, 1952, at approximately 5:20 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails 
Terminal, 12th Street and New York Avenue, N.W., Wash¬ 
ington, D. C. This bus bore the symbols “S453”. I saw 
fifty-four other passengers board this bus. Some of the 
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passengers used commuter tickets in boarding the bus. The 
other passengers, including myself, used cash-fare tickets 
purchased at the Terminal in boarding the bus. In purchas¬ 
ing the ticket, I asked for a ticket to Sligo Parkwav. The 
man at the ticket window said that he would sell me a ticket 
to Hillendale but that I could get off at Sligo Parkway. The 
bus pulled out of the terminal at approximately 5:20 p.m., 
with fifty-five passengers, including myself, aboard. The 
bus proceeded from the terminal to New Hampshire Ave¬ 
nue, X.W., in the District of Columbia and then proceeded 
along Xew Hampshire Avenue to East-West Highway. One 
passenger got off the bus here. Three passengers got off 
the bus at Xew Hampshire Avenue and University Lane in 
Prince Georges County, Maryland. Four passengers got 
off at Xew Hampshire Avenue and Merrimac Drive in 
Prince Georges County, Maryland. Two passengers 
SI got off at Xew Hampshire Avenue and Quebec Street 
in Prince Georges County, Maryland. Two passen¬ 
gers, including myself, got off at a point on Xew Hamp¬ 
shire Avenue between Xorthampton and Southampton 
Drives in Prince Georges Countv, Marvland. 

3. On January 10, 1952, at approximately 5:15 p.m., I 
boarded a Safeyav Trails bus at Safeway Trails Terminal, 
12th Street and Xew York Avenue, X.W., Washington, 

D. C. This bus bore the svmbols “S515”. I saw twentv- 

* • 

three other passengers, board this bus. Some of the pas¬ 
sengers used commuter tickets and others used cash-fare 
tickets purchased at the terminal in boarding the bus. I 
used a thirty-cent cash-fare ticket sold to me by the man at 
the ticket window of the terminal when I asked for a ticket 
to Northwest Park Apartments. The bus pulled out of the 
terminal at approximately 5:15 p.m., with the twenty-four 
passengers, including myself, aboard. Four passengers got 
off the bus at Xew Hampshire Avenue and University Lane 
in Prince Georges County, Maryland; three at Xew Hamp¬ 
shire Avenue and Lebanon Street in Prince Georges 
County, Maryland: two at Xew Hampshire Avenue and 
Merrimac Drive in Prince Georges County, Maryland; two 
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at New Hampshire Avenue and Quebec Street in Prince 
Georges County, Maryland; and six, including myself, at 
a point on New Hampshire Avenue between Northampton 
and Southampton Drives in Prince Georges County, 
Maryland. 

4. On January 15, 1952, at approximately 5:10 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails 
Terminal, 12th Street and New York Avenue, N.W., Wash¬ 
ington, D. C. This bus bore the symbols “S520”. I saw 
twenty-six other passengers board this bus at the terminal. 
The bus pulled out of the Terminal at approximately 5:10 
p.m., with the twenty-seven passengers, including myself, 
aboard. In boarding the bus, I used a thirty-cent cash-fare 
ticket sold to me by the man at the ticket window of the 
Terminal when I asked for a ticket to Northwest Park 
Apartments. Before the bus departed. University Lane was 
twice announced over the public address system as one of 
its stops. Seven passengers got off of the bus at New 

Hampshire Avenue and Merrimac Drive in Prince 
S2 Georges County, Maryland; four at New Hamshire 
Avenue and Quebec Street in Prince Georges County, 
Maryland: and ten, including myself, at a point on New 
Hampshire Avenue about half way between Southampton 
and Northampton Drives in Prince Georges County, 
Maryland. 

5. In letting me off the buses at the points in Maryland 
described above, the bus drivers responded to signals given 
by words or gestures and made no remonstrance or oppo¬ 
sition of any sort in permitting me to get off. The same 
is true of the other passengers whom I saw get off the buses 
at the points in Maryland described above. 

Edgar Guy Jewell, Jr. 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public, D. C. 

My commission expires Oct. 14, 1953. 
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S3 Exhibit “D” 

IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of John Edward Lawrence 

District of Columbia, ss.: 

John Edward Lawrence being duly sworn, says: 

1. I reside at 4515 Arkansas Avenue, X.W., Washington, 
D.C., and am an employee of Capital Transit Company, 36th 
and M Streets, X.W., Washington, D. C. 

2. On January S, 1952, at approximately 5:30 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails 
Terminal, 12th Street and New York Avenue, X.W., Wash¬ 
ington, D. C. This bus bore the symbols “S462.” I saw 
thirty-eight other passengers board this bus at the Ter- 
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minal. Before boarding the bus, I purchased a ten-ride 
commutation ticket punched for rides between the District 
of Columbia and University Lane, Maryland. The cost of 
the ten-ride ticket was $2.30. Some passengers, including 
myself, used thirty-cent tickets but most used commutation 
tickets in boarding the bus. I purchased a thirty-cent 
ticket at the terminal. In purchasing the thirty-cent ticket 
at the Terminal, I asked for a ticket to the District Line. 
I was sold a ticket to Hillendale but the man at the ticket 
window told me that I could get off at the District Line. 
Before this bus left the Terminal, University Lane was 
announced as one of its discharge points. The bus pulled 
out of the terminal at approximately 5:30 p.m. with thirty- 
nine passengers, including myself, aboard. The bus 
84 proceeded from the terminal to New Hampshire 
Avenue, N.W., in the District of Columbia and then 
proceeded along New Hampshire Avenue across the Dis¬ 
trict Line to the junction of New Hampshire Avenue and 
Southampton Drive in Prince Georges County, Maryland, 
at which point I got off. The bus discharged 8 passen¬ 
gers at the junction of New Hampshire Avenue and Uni¬ 
versity Lane in Prince Georges County, Maryland; two 
passengers at the junction of New Hampshire Avenue and 
Quebec Street in Prince Georges County, Maryland; and six 
passengers between the junctions of Northampton and 
Southampton Lanes and New Hampshire Avenue in Prince 
Georges County, Maryland. 

3. On January 10, 1952, at approximately 5:30 p.m., I 
boarded a Safewav Trails bus at Safeway Trails Ter- 

• mf 

minal, 12th Street and New York Avenue, N.W., Washing¬ 
ton, D. C. In boarding the bus, I used a thirty-cent cash 
fare ticket sold to me by the man at the ticket window in the 
terminal when I asked for a ticket to Northwest Park 
Apartments. This bus bore the symbols “S474.” I saw 
twenty-three other passengers board this bus at the Ter¬ 
minal. The bus pulled out of the terminal at approximately 
5:30 p.m. with twenty-four passengers, including myself, 
aboard. Before this bus left the Terminal, University Lane 
was announced as one of its stops. At Vermont and V 
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Streets, X.W., Washington, D. C., the bus picked up a 
passenger. At Georgia and Xew Hampshire Avenues, 
X.W., Washington, D. C., the bus picked up another pas¬ 
senger. At Xew Hampshire Avenue and Merrimac Street 
in Prince Georges County, Maryland, the bus discharged 
five passengers; and at Xew Hampshire Avenue and Quebec 
Street in Prince Georges County, Maryland, it discharged 
one passenger. I got off the bus at a point on Xew Hamp¬ 
shire Avenue between Xortliampton and Southampton 
Lanes, Prince Georges County, Maryland. 

4. On January 14, 1952, at approximately 5:30 p.m. I 
boarded a Safeway Trails bus at the Safeway Trails Ter¬ 
minal, 12th Street and Xew York Avenue, X.W., Wash¬ 
ington, D. C. This bus bore the symbols “S455.” I saw 

thirty-two other passengers board this bus at the 
85 Terminal. Most of the passengers, used commuter 

tickets. In boarding the bus, I used a thirty-cent cash 
fare ticket sold to me by the man at the ticket window in the 
Terminal when I asked for a ticket to Xorthwest Park 
Apartments. When the bus was being dispatched, Uni¬ 
versity Lane was announced over the public address sys¬ 
tem as one of its stops. When the bus left the terminal 
thirty-three passengers, including myself, were aboard. At 
Vermont Avenue and U Streets, X.W., Washington, D. C., 
one passenger got on the bus. At Xew Hampshire Avenue 
and Merrimac Street in Prince Georges County, Maryland, 
six passengers got off the bus; at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland, 
two passengers, got off the bus; and at a point on Xew 
Hampshire Avenue between Southampton and Xorthamp- 
ton Streets in Prince Georges County, Maryland, another 
passenger and myself got off the bus. 

5. On January 15, 1952, at approximately 5:30 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Ter¬ 
minal, 12th Street and Xew York Avenue, X.W., Washing¬ 
ton, D. C. In boarding the bus, I used a thirty-cent cash 
fare ticket sold to me by the man at the ticket window in 
the Terminal when I asked for a ticket to Xorthwest Park 
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Apartments. The bus bore the symbols “S462.” I saw 
forty-four other passengers board this bus at the Terminal. 
On boarding, most of the passengers used commuter tickets. 
It was announced over the public address system at the 
Terminal that one of the stops of this bus was University 
Lane. The bus pulled out of the Terminal at approximately 
5:30 p.m., with forty-five passengers, including myself, 
aboard. At Vermont and U Streets, X.W., Washington, 
D. C., one passenger boarded the bus. At 7651 Xew Hamp¬ 
shire Avenue, X.W., Washington, D. C., one passenger 
got off the bus; at Xew Hampshire Avenue and Merrimac 
Street in Prince Georges County, Maryland, ten passengers 
got off; at Xew Hampshire Avenue and Quebec Street in 
Prince Georges County, Maryland, six passengers got off; 
at a point on Xew Hampshire Avenue between Xorthampton 
and Southampton Drives in Prince Georges County, Mary¬ 
land, one passenger got off: and at Xew Hampshire Ave¬ 
nue and Xorthampton Drive in Prince Georges 
S6 County, Maryland, three passengers, including my¬ 
self, got off the bus. 

6. In getting off the Safeway Trails busses at the points 
in Maryland described in the above paragraphs, I made 
known to the drivers the points at which I wanted to get 
off by word or gesture. They willingly stopped at the points 
so indicated and offered no remonstrance or opposition to 
my getting off at said points. The other passengers whom 
I noted getting off at other points in Maryland similarly 
indicated their desired points of discharge and the bus 
drivers also willingly permitted them to get off at said 
points without remonstrance or opposition. 

John Edward Lawrence 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public , D. C. 

My commission expires Oct. 14, 1953. 
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Exhibit “E” 


IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of Thomas Joseph McCawley 

District of Columbia, ss.: 

Thomas Joseph McCawley, being duly sworn, says: 

1. I reside at 715 C Street, X.E., Washington, D. C., and 
am an employee of Capital Transit Company, 36th and M 
Streets, X.W., Washington, D. C. 

2. On January 8, 1952, at approximately 6:15 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12th Street and New York Avenue, X.W., Washington, 
D. C. This bus bore the symbols “S472.” In boarding the 
bus, I used a thirty-cent ticket that the man at the ticket 
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window at the Terminal sold me when I asked for a ticket 
to Southampton Drive. I saw thirty-eight other passengers 
board this bus at the Terminal. The bus pulled out of the 
Terminal at approximately 6:15 p.m. with the thirty-nine 
passengers, including myself, aboard. The bus proceeded 
from the Terminal to New Hampshire Avenue, N.W., in the 
District of Columbia and then proceeded along Xew Hamp¬ 
shire Avenue across the District Line into Maryland. I saw 
one passenger get off the bus at Xew Hampshire Avenue 
and Kentland Street in Prince Georges Countv, Marvland; 
two, at Sligo Parkway, Maryland; two at Xew Hampshire 
Avenue and lvingwood Streets in Prince Georges County, 
Maryland; four, at Xew Hampshire Avenue and University 
Lane in Prince Georges County, Maryland; two, at 
SS Xew Hampshire Avenue and Piney Branch Road in 
Prince Georges County, Maryland; one, at Xew 
Hampshire Avenue and Northampton Drive in Prince 
Georges County, Maryland; and four, including myself, at 
Xew Hampshire Avenue and Southampton Drive, in Prince 
Georges Countv, Marvland. 

3. On January 10, 1952, at approximately 5:25 p.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and University Lane in Prince Georges County, Maryland. 
This bus bore the symbols “S451.” In getting on the bus 
at University Lane, I used a commutation ticket punched 
for rides between University Lane, and Washington, D. C. 
Three passengers got off the bus at Georgia and Xew Hamp¬ 
shire Avenues, X.W., Washington, D. C.; and eight at Ver¬ 
mont Avenue and U Street, X.W., Washington, D. C. The 
remaining six passengers, including myself, got off the bus 
at the Safeway Trails Terminal at 12th Street and New 
York Avenue, X.W., Washington, D. C. 

4. On January 10, 1952, at approximately 6:15 pun., I 
boarded a Safeway Trails bus at the Safeway Terminal, 
12th Street and Xew York Avenue, X.W., Washington, D. C. 
I saw twenty-eight other passengers board the bus at the 
Terminal. The bus bore the symbol “S453.” In boarding 
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tbe bus, I used a thirty-cent ticket sold me by the man at 
the ticket window in the Terminal when I asked for a ticket 
to Southampton Drive. Some of the other passengers used 
commuter tickets in boarding the bus and some, cash fare 
tickets. The bus left the Terminal at approximately 6:16 
pun., with twenty-nine passengers, including myself, aboard. 
One passenger got off the bus at New Hampshire Avenue 
and University Lane in Prince Georges County, Maryland: 
two, at New Hampshire Avenue and Lebanon Street in 
Prince Georges County, Maryland; four, at New Hamp¬ 
shire Avenue and Merrimack Drive in Prince Georges 
County, Maryland; one, at Xew Hampshire Avenue and 
Quebec Street in Prince Georges County, Maryland; five, at 
Xew Hampshire Avenue and Southampton Lane in Prince 
Georges County, Maryland; and three, including myself, at 
Xew Hampshire Avenue and Xorthampton Drive in Prince 
Georges County, Maryland. 

S9 5. On January 14,1952, at approximately 5:27 p.m., 
I boarded a Safeway Trails bus at Xew Hampshire 
Avenue and Universitv Lane in Prince Georges Countv, 
Maryland. This bus bore the symbol “S451. , ' In boarding 
the bus, I told the driver that I wanted to go to Washington, 
D. C., and paid him thirty-cents, which he told me was the 
fare to Washington, D. C. After 1 got on the bus, there were 
fifteen passengers aboard. One got off at Sherman Avenue 
and Monroe Street, X.W., Washington, D. C.; four, at Ver¬ 
mont Avenue and U Street X.W., Washington, D. C.; one, 
at lltli and P Streets, X.W., Washington, D. C.; and five, at 
11th and I Streets, X.W., Washington, D. C. Four pas¬ 
sengers, including myself, got off the bus at the Safeway 
Trails Terminal at 12th Street and Xew York Avenue, X.W., 
Washington, D. C. 

6. On January 14, 1952, at approximately 6:16 p.m., I 

boarded a Safeway Trails bus at a Safeway Trails Terminal 

at 12th Street and Xew York Avenue, X.W., Washington, 

D. C. This bus bore the symbols “8448.’’ I observed thirtv- 

• » 

three passengers board the bus at the Terminal. The ma- 
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jority of the passengers used commuter tickets in boarding 
the bus. I used a thirtv-cent ticket sold me by the man at the 
ticket window at the Terminal when I asked for a ticket to 
Southampton Drive. University Lane was announced over 
the public address system as one of the stops of this bus 
before it left the Terminal. The bus left the Terminal at 
approximately 6:16 p.m., with thirty-four passengers, in¬ 
cluding myself, aboard. One passenger boarded the bus at 
Xew Hampshire and Georgia Avenues, X.W., Washington, 
D. C., and one, at Xew Hampshire Avenue and Onieda 
Street, X.W., Washington, D. C. Two passengers got off 
the bus at Xew Hampshire Avenue and University Lane in 
Prince Georges County, Maryland; three, at Xew Hamp¬ 
shire Avenue and Lebanon Street in Prince Georges County, 
Maryland; five, at Xew Hampshire Avenue and Merrimac 
Drive in Prince Georges County, Maryland; three, at Xew 
Hampshire Avenue and Quebec Street in Prince Georges 
County, Maryland; three, at Xew Hampshire Avenue and 
Southampton Drive in Prince Georges County, Maryland; 

and five, including myself, at Xew Hampshire Avenue 
90 and Xortliampton Drive in Prince Georges County, 
Maryland. 

7. On January 15, 1952, at approximately 5:27 p.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Universitv Lane in Prince Georges Countv, Marvland. 
This bus bore the symbol “V723.” In boarding the bus, I 
told the driver that I wanted to go to Washington, D. C., 
and he sold me a thirtv-cent ticket. After I got on the bus, 
there were nineteen passengers aboard. One passenger got 
off the bus at Xew Hampshire Avenue and Ingraham Street, 
N.W., Washington, D. C.; two, at Xew Hampshire and Geor¬ 
gia Avenue, X.W., Washington, D. C.; eight at Vermont 
Avenue and U Streets, X.W., Washington, D. C.; two, at 
11th and P Streets, X.W., Washington, D. C.; and two at 
11th and I Street, X.W., Washington, D. C. Four pas¬ 
sengers, including myself, got off the bus at the Safeway 
Trails Terminal at 12th Street and Xew York Avenue, X.W., 
Washington, D. C. 
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8. On January 15, 1952, at approximately 6:15 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12tli Street and New York Avenue, X.W., Washington, 
D. C. This bus bore the symbol “S521."’ 1 saw twenty- 
eight other passengers board the bus. The majority of the 
passengers used commuter tickets in boarding the bus. I 
used a thirty-eent ticket that the man at the window in the 
Terminal sold me when 1 asked for a ticket to Northampton 
Drive. The bus pulled out of the Terminal at approximately 
6:15 p.m., with twenty-nine passengers, including myself, 
aboard. One passenger got oft' the bus at Xew Hampshire 
Avenue and East-West Highway Prince Georges County, 
Maryland; one, at Xew Hampshire Avenue and Erskine 
Street in Prince Georges County, Maryland; two, at Xew 
Hampshire Avenue and University Lane in Prince Georges 
County, Maryland; one, at Xew Hampshire Avenue and 
Lebanon Street in Prince Georges County. Maryland; five, 
at Xew Hampshire Avenue and Merrimac Drive in Prince 
Georges County, Maryland; two, at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland; 

and three, including myself, at Xew Hampshire Ave- 
91 nue and Xorthampton Drive in Prince Georges 
County, Maryland. 

9. In getting off the bus at points other than the Terminal 
described above, my desired discharge point was indicated 
to the drivers of the bus by word or gesture. They would let 
me off the bus at the desired point without remonstrance or 
opposition of any sort. The same was true in respect of the 
other passengers whose points of discharge are noted above. 

Thomas Joseph McCawley 

Subscribed and sworn to before me this 30th day of Jan¬ 
uary, 1952, in Washington, D. C. 

(Seal) Flora A. Myers, 

Xof ary Public, D. C. 

My commission expires Oct. 14, 1953. 
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Exhibit “F” 


IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff , 

v. 


Safeway Trails, Inc., 

Defendant. 


Affidavit of Charles James Morris 

District of Columbia, ss: 

Charles James Morris, being duly sworn, says: 

1. I reside at 1403 South 28th Street, Arlington, Virginia, 
and am an employee of Capital Transit Company, 36th and 
M Streets, N.W., Washington, D. C. 

2. On January 2, 1952, at approximately 5:23 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12th Street and New York Avenue, N.W., Washington, 
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D. C. In boarding tiie bus, I used a tiiirty-cent ticket sold 
to me by the man at the ticket window in the Terminal when 
I asked for a ticket to Southampton Drive. This bus bore 
the symbols “S^T.” I saw sixty-one other passengers 
board the bus at the Terminal. The bus pulled out of the 
Terminal at approximately 5:23 p. 111 ., with sixty-two pas¬ 
sengers, including myself, aboard. Eleven passengers got 
off the bus at Xew Hampshire Avenue and Merrimac Street 
in Prince Georges County. Maryland; five, at Xew Hamp¬ 
shire Avenue and Quebec Street in Prince Georges County, 
Maryland: nine, at Xew Hampshire Avenue and Sligo Park¬ 
way in Prince Georges County, Maryland; and two pas¬ 
sengers, including myself, at a point on Xew Ilamp- 
91 shire Avenue between Xorthampton and Southamp¬ 
ton Drives in Prince Georges Countv, Marvland. 

3. On January S, 1952, at approximately 3:29 p.m., I 
boarded a Safeway Trails bus at Safeway Trails Terminal. 
12th Street and Xew York Avenue, X.W., Washington, D. C. 
This bus bore the symbols ‘*S455.’* In boarding the bus, I 
used a thirty-eent ticket sold me by the man at the ticket 
window in the Terminal when I asked for a ticket to Xorth- 
west Park Apartments. I saw fifteen other passengers board 
the bus at the Terminal. As the bus was loading. University 
Lane was announced over the public address system as one 
of its stops. The bus pulled out of the Terminal at approxi¬ 
mately 3:29 p.m., with sixteen passengers, including myself, 
aboard. One passenger got off of the bus at Xew Hampshire 
Avenue and Devonshire Street in Prince Georges County, 
Maryland; one, at Xew Hampshire Avenue and University 
Lane in Prince Georges County, Maryland; one, at the S400 
block of Xew Hampshire Avenue in Prince Georges County, 
Maryland; and three, including myself, at a point on Xew 
Hampshire Avenue between Xorthampton and Southampton 
Drives in Prince Georges Countv, Marvland. 

4. On January 10, 1952, at approximately 3:1S p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12th Street and Xew York Avenue, X.W., Washington, 
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D. C. This bus bore the symbols ‘‘S451.” In boarding the 
bus, I used a thirty-cent ticket sold me by the man at the 
ticket window at the Terminal when I asked for a ticket to 
Northwest Park Apartments. I saw five other passengers 
board the bus at the Terminal. The bus pulled out of the 
Terminal at approximately 3:1S p.m., with six passengers, 
including myself, aboard. One of the passengers, in board¬ 
ing the bus, used a commutation ticket punched for rides 
between W ashington, D. C., and Hillendale, Maryland. At 
New Hampshire Avenue and Georgia Avenue, X. W., Wash¬ 
ington, D. C., two passengers got on the bus. One of these 
two passengers got off at Xew Hampshire Avenue and Uni¬ 
versity Lane in Prince Georges County, Maryland; the 
other, at Xew Hampshire Avenue and Merrimac* Drive in 
Prince Georges County, Maryland. One passenger got on 
the bus at Xew Hampshire Avenue and Grant Circle, X.W., 

Washington, I). C., and one. at Xew Hampshire Ave- 
02 nue, and Laehmont Street, X.W., Washington, D. C. 

Two passengers, including myself, got off of the bus 
at a point on Xew Hampshire Avenue between Northamp¬ 
ton and Southampton Drives in Prince Georges County, 
Maryland. The other passenger who got off of the bus with 
me at this point used a commuter ticket punched for rides 
between Washington, D. C., and Hillendale, Maryland. 

5. On January 14. 1952, at approximately 8:17 a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. 
In boarding the bus, I paid the driver a thirty-cent cash fare 
for a ride to Washington, D. C. Three other passengers got 
on the bus, which bore the svmbols “S508,” at the same 
point. Eleven more passengers got on the bus at Xew 
Hampshire Avenue and Merrimac Drive in Prince Georges 
County, Maryland. Most of the passengers at these two 
stops used commuter tickets in boarding the bus. All of the 
passengers on the bus after the last two stops mentioned, 
some thirty-seven in all, got off of the bus at various points 
in Washington, D.C. Twenty-one of the passengers, includ- 
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ing myself, got off of the bus at the Safeway Trails Termi¬ 
nal at 12th Street and Xew York Avenue, NAY., Washing¬ 
ton, D. C. The majority of the passengers alighting at the 
Terminal went on the city streets. A few went into the 
Terminal. 

6. On January 15, 1952, at approximately S:1S a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. 
Two other passengers boarded the bus. which bore the sym¬ 
bols ‘•S520J’ at the same point. Four more passengers got 
on the bus at Xew Hampshire Avenue and Merrimac Drive 
in Prince Georges County, Maryland, and two more, at Xew 
Hampshire Avenue and Lebanon Street in Prince Georges 
County, Maryland. Some of the passengers getting on at the 
three points mentioned used commuter tickets. In boarding 
the bus, I used a commutation ticket punched for rides be¬ 
tween Washington, D. C., and University Lane. All of the 
passengers on the bus got off at points in Washington, D. C.; 
I got off, along with twenty-four other passengers, at the 

Safeway Trails Terminal at 12th Street and Xew 
93 York Avenue, X.W., Washington, D. C. Most of the 

passengers who got off at the Terminal walked onto 
the city streets and away from the Terminal, giving no in¬ 
dication that they were going any farther than Washington, 
D. C. 

7. On January 15, 1952, at approximately 3:26 p.m., 1 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12th Street and Xew York Avenue, X.W., Washington, 
D. C. This bus bore the symbols “Y723.’’ I saw ten other 
passengers board the bus at the Terminal. In boarding the 
bus, I used a fifty-five cent round-trip ticket to Hillendale, 
Maryland, that the man at the ticket window sold me when 
I asked for a round trip ticket to Xew Hampshire Avenue 
and Quebec Street, Prince Georges County, Maryland. The 
bus left the Terminal at approximately 3:26 p.m. with eleven 
passengers, including myself, aboard. At Georgia and Xew 
Hampshire Avenues, X.W., Washington, D. C., the bus 
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picked up one more passenger. This passenger got off the 
bus at Xew Hampshire Avenue and University Lane in 
Prince Georges County, Maryland. I got off at Xew Hamp¬ 
shire Avenue and Quebec Street in Prince Georges County, 
Maryland. 

8. On January 16, 1952, at approximately SAG a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. In 
boarding the bus, 1 used the return-trip portion of the round- 
trip ticket described in the preceding paragraph. Four 
other passengers boarded the bus at this same point. Seven 
more passengers got on the bus at Xew Hampshire Avenue 
and Merrimae Drive in Prince Georges County, Maryland; 
two more, at Xew Hampshire Avenue and Lebanon Street 
in Prince Georges County, Maryland, and one more, at Xew 
Hampshire Avenue and University Lane in Prince Georges 
County, Maryland. All of the passengers on the bus got off 
at points within W ashington, D. C. I, along with twenty- 
seven other passengers, got off at the Safeway Trails Ter¬ 
minal, 12th Street and Xew York Avenue, NAY., Washing¬ 
ton, D. C. The majority of the passengers who got off at 
the Terminal went on to the city streets. A few entered the 
Terminal. 

9. In getting off of the bus at the points described above 

other than the Terminal, my desired point of dis- 
94 charge was indicated to the drivers of the busses by 
word or gesture. They permitted me to get off the 
busses at those points without remonstrance or opposition. 
The same was true in respect of the other passengers whose 
points of discharge are noted above as being at points other 
than the Terminal. 

Charles James Morris 

Subscribed and sworn to before me this 30th day of Jan¬ 
uary, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public, D. C. 

My commission expires Oct. 14, 1953. 
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95 Exhibit “G” 

IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 

Capital Transit Company, 

Plaintiff , 
v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of J. S. Nekoranik 

District of Columbia, ss: 

J. S. Nekoranik, first being duly sworn, says: 

1. I reside at 1419 Rhode Island Avenue, X.W., Washing¬ 
ton, D. C., and am employed by the Capital Transit Com¬ 
pany, 36th and M Streets, NAY., Washington, D. C. 

2. On January 2, 1952, at approximately 5:30 p.m., I 
boarded a Safeway Trails bus at the Safeway Trails Ter¬ 
minal, 12th Street and New York Avenue, X.W., Washing¬ 
ton, D. C. This bus bore the symbols “S347.” I saw sixty 
passengers board this bus at the Terminal. The majority 
of the passengers used commuter tickets in boarding the 
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bus. The other passengers, including myself, used tliirty- 
cent tickets in boarding the bus. In purchasing a ticket at 
the Terminal, I asked for a ticket to Southampton Drive 
and New Hampshire Avenue, Maryland. The bus pulled out 
of the Terminal at approximately 5:32 p.m., with sixty-one 
passengers, including myself, aboard. The bus proceeded 
from the Terminal to Xew Hampshire Avenue, X.W., in the 
District of Columbia and then proceeded along Xew Hamp¬ 
shire Avenue across the District Line to the junction of 
Xew Hampshire Avenue and Northampton Drive in Prince 
Georges County, Maryland, at which point I alighted from 
the bus. The bus discharged six passengers at the junction 
of Xew Hampshire Avenue and University Lane in 
96 Prince Georges County, Maryland; nine passengers 
at the junction of Xew Hampshire Avenue and Que¬ 
bec Street in Prince Georges County, Maryland; seven pas¬ 
sengers at the junction of Xew Hampshire Avenue and 
Southampton Drive in Prince Georges County, Maryland; 
and three passengers, including myself, at the junction of 
Xew Hampshire Avenue and Xorthampton Drive in Prince 
Georges County, Maryland. 

3. On January 10, 1952, at approximately 6:30 a.m., I 
boarded a Safeway Trails bus at Safeway Trails Terminal, 
12th Street and Xew York Avenue, X.W., Washington, D. C. 
This bus bore the symbols “S451.” I saw thirteen other 
passengers board this bus at the Terminal. Some of the 
passengers used commuter tickets; others used thirty-cent 
tickets in boarding the bus. In purchasing the ticket, I asked 
for a ticket to University Lane, and Xew Hampshire Ave¬ 
nue, Maryland. The bus pulled out of the Terminal at ap¬ 
proximately 6:32 a.m., with fourteen passengers, including 
myself, aboard. After it pulled out of the Terminal and 
before it reached Xew Hampshire Avenue and University 
Lane, the bus picked up one passenger in the 1300 block of 
12th Street X.W., Washington, D. C.; eleven, at Vermont 
Avenue and U Street, X.W., Washington, D. C.; and four, 
at Georgia and Xew Hampshire Avenues, X.W., Washing- 
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ton, D. C. I got off the bus at University Lane and New 
Hampshire Avenue in Prince Georges County, Maryland. 

4. On January 10, 1952, at approximately 7:24 a.m., 1 
boarded a Safeway Trails bus at the junction of New Hamp¬ 
shire Avenue and University Lane in Prince Georges 
County, Maryland. This bus bore the symbols “S474.” I 
used a commuter ticket in boarding the bus. After I had 
boarded the bus there were thirty-nine passengers aboard. 
At New Hampshire Avenue and Oglethorpe Street, N.W., 
Washington, D. C., one passenger got off the bus; at the 
3600 block of New Hampshire Avenue, N.W., Washington, 
D. C., one passenger got off: at lltli and R Streets. N.W., 
Washington, D. C., one passenger got off; at Vermont and 
U Streets, N.W., Washington, D. C., one passenger got off; 
at 11th and I Streets, N.W., Washington, 1). C., eight pas¬ 
sengers got off: at 12th Street and New York Ave- 
97 nue, N.W., Washington, D. C., twenty-seven pas¬ 
sengers, including myself, got off. Upon getting off 
the bus at the Terminal, the great majority of the pas¬ 
sengers, with the exception of several who entered the Ter¬ 
minal office, left the Terminal, going onto the streets of the 
city. 


5. On January 14, 1952, at approximately 6:30 a.m., I 
boarded a Safeway Trails bus at the Safeway Trails Termi¬ 
nal, 12th Street and New York Avenue, N.W., Washington, 
D.C. This bus bore the symbols **S50S”. I saw nine other 
passengers board this bus. On boarding, all but two of the 
passengers used commuter tickets. The other two used 
thirty-cent tickets. I was one of those using commuter tick¬ 
ets. The bus pulled out of the Terminal at approximately 
6:32 a.m., with ten passengers, including myself, aboard. 
After it pulled out of the Terminal and before it reached 
New Hampshire Avenue and University Lane, the bus 
picked up one passenger at 12th and N Streets, N.W., Wash¬ 
ington, D. C.; three, at 12th Street and Rhode Island Ave¬ 
nue, N.W., Washington, D. C.; ten, at Rhode Island and U 
Streets, N.W., Washington, D. C.; two, at Sherman Avenue 
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and Park Road, X.W., Washington, D. C.; and one each, at 
X’ew Hampshire and Georgia Avenues, X.W., Xew Hamp¬ 
shire Avenue, X’.W., and Grant Street, X.W., and Xew 
Hampshire Avenue X.W., and Webster Street, X.W., all in 
Washington, D. C. I got off the bus at Xew Hampshire 
Avenue and University Lane, in Prince Georges County, 
Maryland. 

6. On January 15, 1952, at approximately 6:30 a.m., I 
boarded a Safeway Trails bus at a Safeway Trails Termi¬ 
nal at 12th Street and Xew York Avenue, X.W., Washing¬ 
ton, D. C. This bus bore the symbols “S520.” I saw eleven 
other passengers board the bus at the Terminal. When the 
bus pulled out of the Terminal, it had twelve passengers, 
including myself, aboard. I used a commuter ticket in board¬ 
ing the bus. After it had left the Terminal and before it 
arrived at Xew Hampshire Avenue and University Lane, 
the bus picked up one passenger at 12th Street and X" Street, 
X.W., Washington, D. C.; four, at 12th Street and Rhode 
Island Avenue, X.W., Washington, D. C.; eight, at Vermont 
Avenue and U Street, X.W., Washington, D. C.; one, at 

Irving Street and Sherman Avenue, X.W., Washing- 
98 ton, D. C.; four, at Georgia and Xew Hampshire Ave¬ 
nues, X.W., Washington, D. C.; two, at 8th Street 
and Xew Hampshire Avenue, X’.W., Washington, D. C.; and 
one, at Upshur Street and Xew Hampshire Avenue, N.W., 
Washington, D. C. I got off the bus at Xew Hampshire 
and University Lane, in Prince Georges County, Maryland. 

7. On January 15, 1952, at approximately 7:44 a.m., I 
boarded a Safeway Trails bus at X’ew Hampshire Avenue 
and Quebec Street, X.W., in Prince Georges County, Mary¬ 
land. This bus bore the symbols “S523.” Five other pas¬ 
sengers boarded the bus at the same place. After the pick 
up at this place, there were forty passengers aboard the bus. 
At Xew Hampshire Avenue and Merrimac Street in Prince 
Georges County, Maryland, the bus picked up eight more 
passengers. The passengers boarding at these two stops 
used commuter tickets. At 11th and K Streets, X.W., Wash- 
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ington, D. C., the bus discharged four passengers; at lltli 
and I Streets, X.W., Washington, D. C., ten passengers; 
and at the terminal at 12th Street and New York Avenue, 
X.W., Washington, D. C., the remaining thirty-four pas¬ 
sengers. At the Terminal, most of the passengers upon 
leaving the bus went on to the streets and not into the Ter- 
minal. Only two entered the Terminal. 

S. On January 1(3, 1952, at approximately 6:30 a.m., I 
boarded a Safewav Trails bus at the Safewav Trails Ter- 
minal, 12th Street, and Xew York Avenue, X.W., Washing¬ 
ton, D. C. This bus bore the symbols “Soli.'* In boarding 
the bus, I used a commuter ticket punched for a ride between 
Washington, D. C., and University Lane, Maryland. After 
it left the Terminal and before it reached Xew Hampshire 
Avenue and University Lane, the bus picked up one pas¬ 
senger in the 1300 block of 12th Street, X.W., Washington, 
D. C.: three, at 12th Street and Rhode Island Avenue, X.W., 
Washington, D. C.; one, at 11th and R Streets, X.W., Wash¬ 
ington, D. C.; six, at Vermont Avenue, and U Streets, X.W., 
Washington, D. C.; one, at Sherman Avenue and Irving 
Street, X.W., Washington, D. C.; two, at Sherman Avenue 
and Park Road, X.W., Washington, D. C.; one, at 
99 Georgia and Xew Hampshire Avenues, X.W., Wash¬ 
ington, D. C.; and one, at Kennedy Street and Xew 
Hampshire Avenue, X.W., Washington, D. C. I got off the 
bus at Xew Hampshire Avenue and University Lane, in 
Prince Georges Countv, Marvland. 

9. On January 16, 1952, at approximately 7:43 a.m., I 
boarded a Safeway Trails bus at Xew Hampshire Avenue 
and Quebec Street in Prince Georges County, Maryland. 
This bus bore the symbol ‘‘8522.” Six other passengers 
boarded the bus at this point. After the pick up at this 
point, the bus had forty-six passengers aboard. At Xew 
Hampshire Avenue and Merrimac Street, Prince Georges 
County, Maryland, ten passengers boarded the bus. All the 
passengers boarding at these two stops, including myself, 
used commuter tickets. My commuter ticket was punched 
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for rides between Washington, D. C., and University Lane, 
Maryland. At Xew Hampshire Avenue and Park Koad, 
X.W., Washington, D. C., one passenger got off the bus; 
at Sherman and Irving Streets, N.W., Washington, D. C., 
two passengers got off the bus; at 11th Street and Massa¬ 
chusetts Avenue, X.W., Washington, D. C., one passenger 
got off; at 11th and I Streets, X.W., fifteen passengers got 
off; and at the Terminal at 12th Street and Xew York Ave¬ 
nue, X.W., Washington, D. C., the remaining thirty-seven 
passengers, including myself, got off the bus. All the pas¬ 
sengers who got off at the Terminal departed at various 
directions of the streets in Washington, D. C., with the ex¬ 
ception of six who entered the Terminal. 

10. In getting off of the busses at the points in Maryland 
described above, I would indicate my desired point of dis¬ 
charge to the drivers by word or gesture. In each instance, 
the drivers stopped at the indicated points and let me off 
without remonstrance or opposition of any sort. The same 
is true with respect to the other passengers whom I 
100 saw get off the busses at the points in Maryland de¬ 
scribed above. 


J. S. Xekoraxik. 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Flora A. Myers, 

(Seal) Notary Public, D. C. 


My commission expires Oct. 14, 1953. 
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101 Exhibit “H” 

IX THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of Dean Jewett Locke 

District of Columbia, ss.: 

Dean Jewett Locke, being duly sworn, says as follows: 

1. I reside at 5200 Murray Road, Chevy Chase, Mary¬ 
land, and am Staff Engineer of Capital Transit Company, 
36th and M Streets. NAY., Washington, D. C. 

2. Capital Transit Company furnishes, by means of its 
Route K6, New Hampshire-Chillum Bus Line and its con¬ 
necting Route K4, New Hampshire-Chillum, Express Bus 
Line, passenger transportation services for hire over a 
given route and on a fixed schedule between points in the 
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District of Columbia, and points in Prince Georges County, 
Maryland, located on the following route: beginning at 
12th and E Streets, X.W., Washington, D. C-, running along 
12th Street, X.W., to Vermont Avenue, X.W.; along Ver¬ 
mont Avenue, X.W., to Sherman Avenue, X.W.; along 
Sherman Avenue, X.W., to Xew Hampshire Avenue, X.W.; 
along Xew Hampshire Avenue, X.W., to the Maryland- 
District of Columbia boundary at Eastern Avenue; and 
then along Xew Hampshire Avenue, in Prince Georges 
Countv, Marvland to the boundarv line between Montgom- 
ery County and Prince Georges County, Maryland. The 
return route is the same except that from Vermont Avenue 
the buses proceed to E Street, X.W., via 11th Street, X.W., 
rather than 12th Street, X.W. 

3. Safeway Trails, Inc., transports passengers for hire 
on a bus line competitive to the Capital Transit lines de¬ 
scribed in Paragraph 2 above. This line is operated on a 
given route and a fixed schedule from points to and 
102 from the District of Columbia to and from points 
in Maryland along Xew Hampshire Avenue just 
south of the boundary line between Prince Georges County 
and Montgomery County, Maryland. The route of this com¬ 
petitive line begins at a terminal at 12th Street and Xew 
York Avenue, X.W., Washington, D. C.: runs along 12th 
Street, X.W., to Vermont Avenue, X.W.; along Vermont 
Avenue, X.W., to Sherman Avenue, XW.; along Sherman 
Avenue, X\W., to Xew Hampshire Avenue, X.W.; along 
Xew Hampshire Avenue, X.W., to Marvland-District of 
Columbia boundary at Eastern Avenue; and then along 
Xew Hampshire Avenue, in Prince Georges County, Mary¬ 
land, across and beyond the boundary line between Prince 
Georges County and Montgomery County, Maryland. The 
return route is the same except that from \ ermont Avenue, 
X.W., the buses proceed to 12th Street and Xew York Ave¬ 
nue, X.W. by 11th Street, X.W., rather than by 12th Street, 
X.W. A map showing the line of Safeway Trails, Inc., de¬ 
scribed in this Paragraph, as well as the lines of Capital 
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Transit Company described in Paragraph 2, is attached 
hereto and made a part hereof. 

4. The loss in revenues to Capital Transit Company cur¬ 
rently resulting, and which will be incurred in the future, 
from Safeway Trails, Inc., transporting passengers be¬ 
tween points on that part of its line described in Paragraph 
3 that is identical to and competitive with the Capital 
Transit lines described in Paragraph 2 is at a rate in excess 
of $5,100.00 per year. 


Jean Jewett Locke. 

Subscribed and sworn to before me this 30th day of 
January, 1952, at Washington, D. C. 


(Seal) 


Augusta E. Uhl, 

Not ary Public, D. C. 


My commission expires February 28, 1955. 
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104 Exhibit “I” 

IN THE 

UNITED STATES DISTRICT COURT 
For: the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff, 

v. 

Safeway Trails, Inc., 

Defendant. 


Affidavit of Robert E. Harvey 

District of Columbia, ss.: 

Robert E. Harvey, being duly sworn, says: 

1. I reside at 5724 Utah Avenue, N.W., Washington, 
D. C., and am Vice President and Comptroller of Capital 
Transit Company, 36th and M Streets, N.W., Washington, 
D. C. 

2. Capital Transit Company has $27,848.00 invested in 
the equipment used by it to operate the New Hampshire 
Avenue portion of its Route K6, New Hampshire-Chillum, 
Bus Line, said portion of the line being that extending be- 
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tween (a) the Maryland District line at the junction of 
Xew Hampshire Avenue and Eastern Avenue and (b) the 
junction of Xew Hampshire Avenue and the boundary line 
between Prince Georges and Montgomery Counties, Mary¬ 
land. In addition, Capital Transit Company has invested a 
substantial amount of Capital in the equipment used by it 
to operate its Route K4. Xew Hampshire-Chillum, Express 
Bus Line, which connects points in the District of Columbia 
with the portion of its Route K6, Xew Hampshire-Chillum, 
Bus Line described above. 

3. Capital Transit's annual gross revenue from the por¬ 
tion of its Route K6, Xew Hampshire-Chillum, Bus Line 
described in Paragraph 2 is $49,063.00. In addition, it 
derives a substantial annual gross revenue from passengers 
using its Route K4, Xew Hampshire-Chillum, Ex- 
105 press Bus Line from points in the District of Colum¬ 
bia, to connect with the portion of its Route K6, Xew 
Hampshire-Chillum, Bus Line described in Paragraph 2. 

Robert E. Harvey. 

Subscribed and sworn to before me this 30th day of 
January, 1952, in Washington, D. C. 

Augusta E. Uhl. 

(Seal) Notary Public, D. C. 

My commission expires February 2S, 1955. 
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106 IX THE 

EXITED STATES DISTRICT COURT 

Foe the District of Columbia 


Civil Action Xo. 467-’52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 36th and M Streets, X.W., 

Washington 7, D. C., 

Plaintiff, 

v. 


Safeway Trails, Inc., S20 T Street, X.E., Washington, D. C., 

Defendant. 


Temporary Restraining Order 

Upon consideration of the motion of plaintiff, Capital 
Transit Company, for a temporary restraining order and 
a preliminary injunction, pendente lite, against the de¬ 
fendant, Safeway Trails, Inc., and upon consideration of 
the verified complaint herein, and the affidavits attached 
thereto; and it appearing to the Court that the acts of 
the defendant complained of, consisting of the picking up 
and discharging of the same passengers between points 
in the District of Columbia and points on Xew Hampshire 
Avenue in Marvland south of the Montgomery Countv- 
Prince Georges County line over a given route on a fixed 
schedule, and the picking up and discharging of passengers 
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in the District of Columbia along defendant’s Xew Hamp¬ 
shire Avenue Line route other than at its terminal at 12th 
Street and Xew York Avenue, X.TT., without lawful author¬ 
ity from the Interstate Commerce Commission, the Public 
Utilities Commission of the District of Columbia, and the 
Joint Board created by the Act of February 27, 1031 (Pub¬ 
lic Xo. 742—71st Congr.), in violation of law, and in com¬ 
petition with existing bus lines of the plaintiff between the 
same points, are subjecting the plaintiff to continuing and 
irreparable injury which should be immediately restrained: 
and that there is no opportunity to give a hearing to the 
defendant in advance of such restraining order, without 
subjecting plaintiff to further injury and continuing 
107 loss to its damage and further damage to its abilitv 
to continue adequate service to the public on its bus 
lines: it is bv the Court this 30th dav of Januarv, 1952, 
Ordered, That the defendant, Safeway Trails, Inc., and 
its officers, agents, servants, employees, attorneys, and all 
other persons in active concert or participation with them, 
be and they are hereby restrained and enjoined, until fur¬ 
ther order to be entered herein after hearing bfore this 
Court on the 8th day of February, 1952, at 10 o’clock A.M., 
from doing any of the acts specified above: provided, an 
injunctive undertaking in the sum of $700.00 be given by 
plaintiff and approved by the Court. 

• ••••••••• 


Burxita Shelton Matthews, 

Judge. 


Signed on Jan. 30th, 1952, at 


2 :23 P.M. 


Undertaking for $700.00 approved and filed Jan. 30th, 
1952. 


Harry M. Hull, 

Clerk. 

By Dorothy M. Barrick, 

Deputy Clerk. 
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108 IN THE 

UNITED STATES DISTRICT COURT 

For the District of Columbia 


Civil Action No. 467-52 


(Filed Jan. 30, 1952) 


Capital Transit Company, 

Plaintiff , 

v. 


Safeway Trails, Inc., 

Defendant. 


Bond on Temporary Restraining Order 

Know all men by these presents that we, Capital Transit 
Company of Washington, D. C., as principal, and United 
States Guarantee Company, 90 John Street, New York, 
New York, as surety, are held and firmly bound unto Safe¬ 
way Trails, Inc., defendant in the above entitled action, in 
the sum of $700.00, to be paid to the said Safeway Trails, 
Inc., its successors and assigns to which payment we bind 
ourselves, our successors and assigns jointly and severally. 

Signed, sealed, and dated the 30th day of January, 1952. 

Whereas, the said Capital Transit Company has obtained 
from the United States District Court for the District of 
Columbia a temporary restraining order against the said 
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Safeway Trails, Inc., upon condition that plaintiff execute 
and file a good and sufficient bond for the payment of such 
costs and damages as mav be incurred or suffered bv said 
Safeway Trails, Inc., if it is found to have been wrongfully 
enjoined or restrained; 

Now, Therefore, the condition of this obligation is such 
that if the said Capital Transit Company shall pay any 
costs or damages which may be incurred by said Safeway 
Trails, Inc., if it is found to have been wrongfully enjoined 
or restrained, then this obligation shall be void; otherwise 
it shall remain in full force and effect. 

Robert E. Harvey, 

Vice President and Comptroller, 
Capital Transit Company, 

36th and M Streets, N.W., 
Washington, D. C. 

Attest: 

Doran S. Weinstein, 

Secretary, 

Capital Transit Company. 

Arthur B. Hays, Jr., 

109 Atty-in-fact, 

United States Guarantee Co., 

90 John Street, 

New York 38, Xew York. 

Signed, sealed and delivered in presence of 
W. V. T. Justis, 

F. G. Awalt. 

The above bond approved this 30th day of January, 1952. 

Burnita Shelton Matthews, 

Judge. 
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110 IN THE 

UNITED STATES DISTRICT COURT 

Fop. the District op Columbia 


Civil Action No. 467-’52 


(Filed Feb. 11, 1952) 


Capital Transit Company, 36th and M Streets, N.W., 

Washington, D. C. 

Plaintiff , 
v. 

Safeway Trails, Inc., 820 T Street, N.E., Washington, D. C., 

Defendant. 

Motion to Dismiss Complaint for Restraining Order, Pre¬ 
liminary Injunction and Permanent Injunction to Enjoin 
Unlawful Carrier Operations. 

The Defendant, Safeway Trails, Inc., through its attor¬ 
ney respectfully moves the Court to dismiss the Complaint 
for restraining order, preliminary injunction and perma¬ 
nent injunction to enjoin unlawful carrier operations and 
in support of said motion states as follows: 

1. This court is without jurisdiction to entertain plain¬ 
tiff’s complaint inasmuch as the Plaintiff has failed to 
exhaust administrative remedies available to it under the 
provisions of the Interstate Commerce Act, as amended. 
The specification of remedies in Part II of the Interstate 
Commerce Act, implemented by pertinent jurisdictional and 
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procedural provisions of the Judicial Code excludes the 
private remedy sought by the Plaintiff herein. 

2. Defendant has authority to pick up or discharge inter¬ 
state passengers in the District of Columbia pur- 

111 suant to authority contained in Order Xo. 711 issued 
by the Public Utilities Commission of the District of 

Columbia on June 19, 1928 which is attached hereto to¬ 
gether with the certificate of the Executive Secretary of 
the Public Utilities Commission of the District of Columbia 
dated February 3, 1932 which refers particularly to the 
recognized practices for interstate regular route operators 
of motor buses under Section 3(o) of said order. 

Francis J. Ortmax, 

Attorney for Defendant, 
DeSales Building, 
Washington 6, D. C. 

NA 0032 

Of Counsel: 

Roberts & Mclxxis, 

De Sales Building, 

Washington 6, D. C. 

112 (Filed Feb. 11, 1932) 


Certificate of Executive Secretary of the Public Utilities 
Commission of the District of Columbia. 

I hereby certify on this 3th day of February, 1952, that 
the attached is a true copy of Order Xo. 711 issued by the 
Public Utilities Commission of the District of Columbia on 
June 19, 192S, and that such order is still in full force and 
effect. 

I further certify that under the. provisions of Sec. 3 (o) 
of said order it has been the recognized practice for inter¬ 
state regular route operators of motor buses, to take on or 




49 


discharge interstate passengers, on signal or notice to the 
driver on all buses operated in regular service and not 


fully loaded. 

E. J. Milligan, 


Executive Secretary , 

Public Utilities Commission 


of the District of Columbia. 

• * • 

113 

Filed Feb 11 1952 


Public Utilities Commission of the District of Columbia 

Order Xo. 711. 

June 19, 192S. 

In the Matter of 

Rules and Regulations for the Equipment and Operation 
of Common Carrier Motor Vehicles in the District of 
Columbia. 

Formal Case No. 103. 

RULES AND REGULATIONS GOVERNING THE 
EQUIPMENT AND OPERATION OF MOTOR 
VEHICLES OPERATED FOR HIRE OVER 
DEFINED ROUTES IN THE DISTRICT OF 


COLUMBIA. 

• • • 

• • • 

* 

• 

• 

Section 3. 

• • • 

Operation 

• • * 

* 

• 

• 


117 (o) All busses operated in regular service and not 

fully loaded shall stop on signal, or notice to the 
driver, to take on or discharge passengers; provided that, 
on streets or in vicinities where definite stopping points 
may have been ordered or authorized by the Commission 
and indicated by suitable signs, no such stops shall be made 
at points other than those indicated. 

• ••••••••• 
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119 Filed Feb 11 1952 

Public Utilities Commission of the District of Columbia 

Cap. Transit Co. 
Safway 
C A 467-52 
Plfs. Exhibit 

Order Xo. 936. 

July 15, 1931. 

In the Matter of the 

Operation of Interstate Bus Common Carriers in the Dis¬ 
trict of Columbia. 

P.U.C. Xo. 2927. 

Formal Case Xo. 226. 

By the Commission: In accordance with the provisions 
of Section S of the District of Columbia Appropriation Act, 
approved March 4, 1913, as amended, and the provisions 
of the Act of Congress, approved February 27, 1931, 
amending the District of Columbia Traffic Acts of March 3, 
1925 and July 3. 1926, an inquiry was held by the Public 
Utilities Commission of the District of Columbia for the 
purpose of considering all phases of the operation of bus 
common carriers, their use of the public space as terminals, 
the desirability of their providing terminals on private 
property, their equipment and all other related subjects. 
After due notice to all parties concerned, a formal public 
hearing was held on June 1st and 2nd to receive evidence 
with respect to these questions. The representatives of 
numerous common carriers by motor bus appeared at and 
participated in the hearing. 

Facts developed at the hearing brought out that motor 
buses carrying passengers into, out of and within the Dis¬ 
trict of Columbia may be, and for the purpose of this pro¬ 
ceeding, they are divided into the following classes: 
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Class A. Buses which run on regular schedules, carry¬ 
ing passengers making occasional trips between Washing¬ 
ton and other Metropolitan Areas. 

Class B. Buses which may be properly denominated as 
suburban carriers which make regular and frequent 
scheduled trips, most of whose passengers are regularly 
employed in the City of Washington or consider it their 
only Metropolitan Market. These buses may or may not 
do intra-District business. 

120 Class C. Buses which do a strictly intra-District 
business running on regular schedules over defined 

routes. 

Class D. Chartered buses making special trips between 
Washington and points outside the ‘‘Metropolitan Area” 
as described above. 

Class E. Chartered buses making special trips within 
the “Metropolitan Area” as defined above. 

Class F. “Sightseeing” buses running over regularly 
defined routes within the District of Columbia and at times 
to points within the “Metropolitan Area” as defined above. 

A total of twenty-three (23) operating common carriers 
by motor bus were, on the date of the hearing, engaged in 
the transportation of passengers to and from the District 
of Columbia. These lines operate a total of five hundred 
and seventy-two scheduled trips per day. The evidence 
shows that the number of their arrivals and departures 
has been steadily and rapidly increasing and that the pa¬ 
trons of these lines constitute a substantial portion of the 
passenger transportation business to and from the City of 
Washington. The data as to the number of passengers 
transported did not embrace a period long enough to be 
entirely accurate or representative. They did, however, 
indicate that at least fifteen hundred passengers per day 
are transported by Class A buses, and that twenty thou¬ 
sand passengers or more a day are transported by Class B 
buses operating between Washington and points in nearby 
Maryland and Virginia. 




Effect on Traffic 

While the opinion as to the justification of the impedance 
of traffic by Class A bus operation varied greatly, estab¬ 
lished facts show that these vehicles, operating through 
the most thickly congested portions of the business area of 
Washington, have a serious detrimental effect on the move¬ 
ment of traffic, which, among other things, retards the 
delivery of their own passengers. The evidence shows that 
many of the buses used are approximately thirty foot in 
length and that their mobility is such that they are able to 
maneuver without serious inconvenience to others only on 
the widest streets and avenues. At the date of the hearing 
none of the Class A or Class B bus lines operated from off- 
street terminals, but all received and delivered their 
passengers and baggage at curb stations, many of which 
were located at points of maximum traffic congestion. 
Studies presented in connection with this investigation 
show that it requires in excess of fifty feet of curb 
121 space to park buses of the size above described 
parallel to the curb line. Testimony of traffic officers 
and others cited instances when as many as five Class A 
buses were grouped about street terminals at angles 
approaching the perpendicular with the curb line with the 
result that other vehicular traffic was diverted and the 
movement of street cars delayed. Other testimony indi¬ 
cated that during periods of protracted layover or 
occasionally when access to the curb loading points was im¬ 
practicable. vehicles parked in the general traffic lanes or 
cruised through the center of the City, adding materially 
to the general congestion. It was urged on the part of the 
Class A bus operators that their large carrying capacity 
and the public service rendered warranted unusual 
privileges in the occupation of public space. They ad¬ 
mitted, however, that under the pressure of intense com¬ 
petition they had been obliged to locate their routes and 
terminals at points of maximum congestion and conceded 
that curb loading points, even under the most favorable 
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condition, wore inconvenient both to the operators and 
passengers and were the occasion of dangerous diversion 
of traffic. 


Desirability of Otf'Street Terminals 

Without exception all parties concerned expressed the 
opinion that the loading of buses in specially provided areas 
off public space is distinctly more attractive to the patrons 
and eliminates danger and inconvenience as well as 
accelerates the movement of passengers. Many of tlie 
Class A operators indicated their intention to acquire off- 
street loading areas in other cities in which they were doing 
business, as a natural step in the progress of the industry. 
As indicating the advantage of a joint or union terminal, 
the following items were suggested: more nearly adequate 
waiting rooms and sanitary conveniences can be supplied 
if the expense is distributed to several companies: small 
operators having infrequent departures cannot afford an 
individual off-street loading terminal; the returns from 
concessions greatly assist in supporting a union terminal, 
but such concessions are impracticable in any but the larg¬ 
est individual terminals; possibility of convenience trans¬ 
fer to other lines encourages through traffic and increases 
patronage; advertising expense per passenger is greatly 
diminished and confusion of the people as to the availability 
of motor bus transportation is eliminated: the number of 
supervisory employees, starters and ticket agents is greatly 
reduced and more complete information service is possible: 
the difficulty of securing a site and suitable location is much 
less when only one must be secured than when numerous 
individual terminals must be secured by private negotia¬ 
tions; a union terminal permits the clearing of highways of 
other traffic for more favorable routing of motor buses; the 
concentration of patronage makes practicable large invest¬ 
ments in companion enterprises such as hotels, garages 
and office buildings, without which it is difficult to justify 
the ground rent for off-street loading spaces; the per- 
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122 manence of operation, regardless of changes in in¬ 
dividual lines and management, at a union terminal 
permits long term leasing with corresponding reduced 
costs: and by no means the least important, a union ter¬ 
minal greatly reduces the competitive burdens charac¬ 
teristic of an industry in its formative stage from other 
established forms of transportation. 

It must not be considered that the above recitation of 
advantages, although adopted by practically all operators 
and traffic officials, was presented without corresponding 
allegations of disadvantages. The most serious dis- 
advantage alleged to be inseparate from union station 
operations arises from what was termed throughout the 
hearing as “cut throat competition’’. The larger Class A 
operators claimed that it was impossible to enter a union 
terminal without being subjected to rate cutting by others 
who took advantage of the attraction of patronage by the 
heavy advertising programs of their financially stronger 
competitors. This contention is acknowledged to have some 
force, but it must be pointed out that even in individual 
terminals the greatest problem of the motor transportation 
industry is stabilization of transportation charges. The 
evidence presented clearly indicated that in the present 
state of the industry the rates charged for transportation 
of passengers by Class A buses bore little, if any, relation 
to either operating cost or density of traffic. Instances 
were cited in which comparable trips were made with a dis¬ 
parity in rates of over one hundred per cent. It is further 
shown that much of the rate cutting is due to unreasoned 
fear of competition, the result of ignorance as to the 
operating conditions and operating costs of competitors. 
TTe are satisfied that the operation of a union terminal 
under such regulation of routing and schedules as is per¬ 
mitted by the present Act would diminish rather than 
aggravate these difficulties. 
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Comparison of Off-Street Terminals 

The evidence of record permits of no other conclusion 
than that within the shortest possible time, curb terminals 
for Class A buses must be eliminated from the more heavily 
congested downtown area of the City of "Washington. This 
conclusion is required in the light of traffic and operating 
conditions at present existing without the additional de¬ 
mands on public space which are certain to result from a 
continuation of the present methods under the greatly in¬ 
creased passenger loadings forecasted by past develop¬ 
ments. The two possible alternatives in view of this con¬ 
clusion are, 

123 (1) The routing of Class A buses to a centrally 

located union terminal. 

(2) A general requirement that terminal facilities for 
Class A buses off public space be supplied by the individual 
operators. The most vigorous opponents of a single com¬ 
pulsory union bus terminal admitted that the cost of main¬ 
taining a separate off-street terminal was approximately 
ten times as great as the reasonable cost of securing ade¬ 
quate terminal facilities in a union terminal. The traffic 
experts who testified were of the opinion that separate off- 
street terminals would only partially alleviate the detri¬ 
mental effect on other traffic of motor bus operations. 

Location of Terminals 

The requirements of the Class A bus operators as to 
location of terminals in order of their importance, as 
presented by numerous witnesses, are as follows: 

(1) Routes and terminals must reach the general vicinity 
of moderate priced hotels for the reason that approximately 
fifth per cent of the patrons of intercity buses demand such 
accommodations within easv walking distance. 

(2) The terminals must be reasonably close to the center 
of the commercial area to satisfy the requirements of com- 
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mercial travelers and those desiring to reach shops and 
offices. 

(3) The site must be so located as to reduce to a minimum 
delavs in reaching the terminal from the direct avenues 
of approach to the City. 

(4) The site must be readily accessible to local mass 
transportation. 

(5) Preferably the site should permit the use of routes 
of scenic beauty and of sightseeing interest. 

Testimonv was adduced at the hearing which indicates 
that such buses operating to numerous small towns and 
settlements located in some instances as far as twenty miles 
from the center of Washington are engaged in the trans¬ 
portation of many thousands of persons who are regularly 
employed in the City of Washington and who depend 
124 mainly upon the stores and other business enter¬ 
prises of Washington as their only Metropolitan 
Market. Their destinations within the City are scattered 
over an area approximately coincident with traffic zone 1. 
We are of the opinion that the public convenience and 
necessity requires these buses be permitted to enter and 
make stops in that zone under careful supervision and 
regulation. The requirements of their respective patrons 
warrant a definite distinction or classification between the 
Class A buses and those in Class B service. A further 
classification is warranted by the evidence with respect to 
the Class C buses which operate in what is generally 
referred to as “street car service” within the City. The 
latter are as a matter of necessity obliged to reach all 
portions of the City. We find that with respect to the Class 
B and Class C buses, while they should be permitted access 
to the center of the business area, and to load and unload 
pasesngers at the curb, there is no justification for the 
assignment of public space for them in traffic zone 1, for 
the purpose of layover or for terminals. With respect to 
Class D, E, and F buses, it is, of course, necessary that 
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they be permitted to route their vehicles in the vicinity of 
the larger public buildings and points of interest in the 
Capital City. 

Routes of Buses 

The evidence shows that some Class A buses are operat¬ 
ing over routes and stopping at points without authority 
for such operation. TCe find that it is necessary for the 
public convenience and necessity that all such buses be 
operated over routes designated by proper authority and 
be limited to stops approved by it. 

Effective Date of Regulations 

The evidence with respect to the time necessary for the 
construction of off-street terminals varied greatly, 
estimates extending from two months to two and one-half 
years. After a full consideration of the numerous require¬ 
ments with respect to the negotiation for sites and the con¬ 
struction of facilities, we are of the opinion the period of 
one year from the effective date of the order is adequate to 
permit the construction of all necessary terminal facilities. 

After full consideration of all matters and things here 
involved, we are of the opinion and find that the following 
order should be entered in this proceeding. 

It is, therefore, 

125 Ordered: 

(1) On or before August 15, 1931, every operator 
of a Class A motor bus in the District of Columbia shall file 
with the Public Utilities Commission of the District of 
Columbia full and adequate reports showing the routes 
presently followed hy his vehicles within the District of 
Columbia, all stopping points and terminals, full schedules 
of the arrival and departure times of all buses, the origin 
and terminus of each trip entering the said District of 
Columbia and a full description of all buses engaged in 
such service. 
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(2) No Class A bus, which is defined as any bus which 
runs on regular schedules, carrying passengers making 
occasional trips between Washington and other Metropoli¬ 
tan Areas, shall after August 15, 1931, enter, leave or 
operate in the District of Columbia except over such route 
or routes and to such stops or terminals as may hereafter 
be approved by proper authority. 

(3) After August 1, 1932, no Class A bus will be per¬ 
mitted to use a curb terminal on public space within the 
area defined as follows: Bounded by the north curb of L 
Street and of Xew York Avenue from ISth Street to 4th 
Street, Northwest: the west curb of 4tli Street, Northwest, 
from New York Avenue to I Street, the south curb of I 
Street from 4th Street, Northwest, to 6tli Street: the east 
curb of 6th Street, from Massachusetts Avenue to Constitu¬ 
tion Avenue: the south curb of Constitution Avenue from 
6th Street to 15th Street; the west curb of 15th Street, from 
Constitution Avenue to New York Avenue: the south curb 
of Pennsylvania Aenue from 15th to 17th Streets; the east 
curb of 17th Street from Pennsylvania Avenue to G Street: 
the south curb of G Street from 17th to ISth Streets: the 
west curb of ISth Street from G to L Streets. 

(4) After April 1, 1932, no Class A bus will be permitted 
to stop for the purpose of loading or unloading passengers, 
or to use a curb terminal on public space, or to establish or 
use an off-street terminal within the area bounded on the 
east bv the east curb line of 7th Street, on the north bv 
the south curb line of H Street, from 7th Street to New 
York Avenue by the south curb of New York Avenue to 
15th Street, on the west by the west curb of 15th Street, 
and on the south by the south curb of Pennsylvania Avenue. 

(5) No motor bus of any class subject to this order after 
August 15. 1931, shall operate over any route or to 

126 or from any terminal either on public or private 
space, or stop to load or unload passengers at any 
point within the District of Columbia without authorization 
therefor from proper authority. 
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A True Copy: 

E. J. Milligan, 

Executive Secretary. 

By the Commission: 

E. V. Fisher, 
Executive Secretary. 

July 16, 1931. 

In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been 
adopted by said Joint Board. 

D. A. Davison, 

Acting Chairman of the Joint Board. 

• ••••••#*• 

129 Filed Feb 11 1952 

Public Utilities Commission of the District of Columbia 

Cap. Tr. v. Safeway 
C.A. 467-52 
Plff. Exhibit 

Order No. 1600. 

April 19, 1937. 

In the Matter of 

Operation of buses within the District of Columbia by 
Safeway Trails, Inc. (as successor to The Short Line, 
Inc. of Pennsylvania), and the cancellation of Orders 
Nos. 1297 and 1418. 

P. U. C. No. 3206, 

P. U. C. No. 2894. 

By the Commission: On April 15, 1937, there was filed 
with the Commission on behalf of Safeway Trails, Inc., 
a Maryland corporation, an application for authority to 
operate passenger buses over routes within the District 
of Columbia, the service to be of Class A, as defined in 
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Order Xo. 936. The application states that Safeway Trails, 
Inc. has acquired by written assignment the interstate 
rights of The Short Line, Inc. of Pennsylvania between Xew 
York City and 'Washington, D. C., operation by the appli¬ 
cant to begin and service of The Short Line to cease at mid¬ 
night on April 24, 1937. A purported copy of the assign¬ 
ment accompanies the application. The Commission can see 
no objection to the granting of the application pending and 
subject to action by the Interstate Commerce Commission 
under the Federal Motor Carrier Act, and providing it does 
not conflict with the orders and processes of the District 
Court of the United States for the Eastern District of Penn¬ 
sylvania in proceedings now pending in said Court involv¬ 
ing The Short Line, Inc. 

It is Ordered : 

Section 1. That pending approval by the Interstate 
Commerce Commission of the said assignment by The Short 
Line. Inc. to Safeway Trails, Inc., said Safeway Trails, Inc. 
be and it is authorized to operate passenger buses in Class 
A service, as defined in Order Xo. 936, over the following 
routes within the District of Columbia: 

Inbound: From the District Line, west on Rhode Island 
Avenue to Xorth Capitol Street, south on North Capitol 
Street to Xew York Avenue, west on Xew Y’ork Avenue 
and L Street to 11th Street, south on 11th Street to Xew 
Ybrk Avenue, west on Xew l’ork Avenue to the terminal 
at the northwest corner of the intersection of 12th Street 
and Xew Y~ork Avenue. 

Outbound: Xorth on 12th Street to M Street, east on M 
Street and Xew York Avenue to Xorth Capitol Street, north 
on Xorth Capitol Street to Rhode Island Avenue, east on 
Rhode Island Avenue to the District Line. 

130 Section 2. That the buses of this company shall be 
operated in aeordance with orders of this Commis¬ 
sion and other orders, regulations, and laws governing the 
operation of such public vehicles in the District of Columbia. 
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Section 3. That no intra-District passengers shall be 
carried on the buses of this company. 

Section 4. That the company shall file with the Commis¬ 
sion a copy of all schedules in force in the District of 
Columbia and shall notify the Commission at least forty- 
eight (4S) hours in advance of any change in schedules. 

Section 5. That buses operated by this company shall not 
deviate from the routes hereinbefore described except when 
required by street work, fire, or other emergency. 'Where 
deviation is necessary, buses shall be operated over such 
routes as may be directed by detour signs, police instruc¬ 
tions, or orders of the Commission. 

Section 6. That the authority granted The Short Line, 
Inc. of Pennsylvania to operate passenger buses within the 
District of Columbia in Orders Xos. 1297 and 1418 be and 
it is suspended as of the effective date of this order, pro¬ 
vided such suspension be not in conflict with any outstand¬ 
ing order or process of any court wherein The Short Line, 
Inc. is involved. 

Section 7. That if and when said assignment be approved 
by the Interstate Commerce Commission, and Safeway 
Trails, Inc. be given a certificate by that Commission to 
operate in interstate commerce into and out of the District 
of Columbia, then the temporary features of this order 
shall be deemed lifted and the rights and operating routes 
herein accorded Safeway Trails, Inc. shall be deemed in¬ 
definite, subject, however to modification, change or can¬ 
cellation by further orders of the Public Utilities Commis¬ 
sion of the District of Columbia, and thereupon the right 
and authority of The Short Line, Inc. of Pennsylvania to 
operate buses within the District of Columbia under prior 
orders of this Commission and of the Joint Board shall 
cease and end and said Orders Xos. 1297 and 141S shall be 
deemed and be annulled and cancelled without further order 
of the Public Utilities Commission of the District of 
Columbia or of said Joint Board. 
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131 Section S. That this order take effect at midnight, 
April 24, 1937. 

A True Copy: 

E. J. Milligan, 

Executive Secretary. 

By the Commission: 


James L. Martin, 
Executive Secretary. 

April 23, 1937. 

In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been 
adopted by said Joint Board. 

Dan I. Sultan, 
Chairman of the Joint Board. 

132 Filed Feb 11 1952 

Public Utilities Commission of the District of Columbia 

Cap. Tr. v. Safeway 
C.A. 467-52 
Plfs. Exhibit 

Order Xo. 2S21. 

August 25, 1944. 

In the Matter of 

Operation of busses within the District of Columbia by 
Safeway Trails, Inc. 

P. U. C. Xo. 3206, 

G. D. Xo. 1342. 

Further Amending Order No. 1600. 

It is Ordered: 

Section 1. That Section 1 of Order Xo. 1600 authorizing 
Safeway Trails, Inc., to operate passenger busses over cer- 
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tain routes wthin the District of Columbia is hereby further 
amended by the addition of the following alternate route: 

Inbound: From the District of Columbia boundary line, 
southwest on Xew Hampshire Avenue to Sherman Avenue, 
south on Sherman Avenue to Florida Avenue, southeast on 
Florida Avenue to Vermont Avenue, southwest on Vermont 
Avenue to 11th Street, south on 11th Street to Xew York 
Avenue, southwest on Xew York Avenue to the terminal at 
1201 Xew York Avenue, Xorthwest. 

Outbound: Xorth on 12tli Street to Vermont Avenue, 
northeast on Vermont Avenue to Florida Avenue, north¬ 
west on Florida Avenue to Sherman Avenue, north on Sher¬ 
man Avenue to Xew Hampshire Avenue, northeast on Xew 
Hampshire Avenue to the District of Columbia boundary 
line. 

Section 2. That this order take effect immediately. 

A True Copy: 

E. J. Milligan, 

Executive Secretary. 

By the Commission: 

E. J. Milligan, 
Executive Secretary. 

September 13, 1944. 

In accordance with the provisions of the Act of Congress, 
approved February 27, 1931, this order has been referred 
to the Joint Board created by said Act and has been 
adopted by said Joint Board. 

C. TV. Kutz, 

Chairman of the Joint Board. 

• •••••*••• 

133 Filed Feb 11 1952 

Interstate Commerce Commission 


Cap. Transit v. Safeway 
C.A. 467-52 
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No. MC-S472S (Sub-Xo. 22) 

Safeway Trails, Inc., Extension— 
District of Columblv Commercial Zone 


Submitted September 4, 1951. 

Decided January 24, 1952. 

• •••**»**• 

By application filed August 15, 1949, Safeway Trails, 
Inc., of Washington, D. 0., seeks a certificate of public con¬ 
venience and necessity authorizing operation, in interstate 
or foreign commerce, as a common carrier by motor vehicle 
of passengers and their baggage, and of newspapers, 
express and mail in the same vehicle with passengers, serv¬ 
ing points on Maryland Highways 650 and 320 located in 
the Washington commercial zone as defined in Washington, 
D. C„ Commercial Zone, 3 M.C.C. 243, herein called the 
commerical zone, as intermediate points in connection with 
applicant's presently authorized regular routes between 
Washington, D. 0.. and Laurel, Md., as described in Certi¬ 
ficate Xo. MC-S472S issued June 2, 1947. Capital Transit 
Company, hereinafter called Transit, Xorthwest Park One, 
Inc., and certain residents of Xorthwest Park Apartments 
oppose the application. 

135 Applicant, so far as here involved, operates pas¬ 
senger bus service between Washington and Xew 
York, X. Y., over a regular route, through Laurel. A short 
segment of approximately 3 miles of Maryland Highways 
650 and 320 on the particular route in question lies in Mary¬ 
land between the Maryland-District of Columbia boundary 
line and the boundary of the commercial zone as previously 
defined. Applicant is now restricted against rendering 
service at points on that segment of its route, and it here 
seeks to remove that restriction. The area within the com¬ 
mercial zone has been intensely developed in recent years, 


and there are now 12 apartment developments along the 
segment of the route containing more than 4,700 dwelling 
units, and six subdivision developments containing 1,905 
houses. Parts of some of these projects lie in Maryland 
beyond the described commercial zone boundary, and to 
that limited extent may now be served by applicant. Transit 
operates over the route within the commercial zone and 
provides urban, mass transportation for residents of these 
developments. 

• • 

137 The prime motivating force in this proceeding, so 
far as interveners are concerned, is Transit’s threat¬ 
ened abandonment of service. Transit initiated lim- 
13S ited publication of its intent and interveners were 
circularized with the information. It is the fear of 
loss of the existing or comparable service, alone which 
prompts their participation here. We cannot reconcile 
Transit’s position, notwithstanding its alleged loss on the 
involved line, in view of its admission that the population 
in the area has about tripled in recent years; and in view 
of the fact, as revealed by the record, that prior to the ex¬ 
tension of its line to Northwest Park Apartments, it col¬ 
lected about 19,000 unit fares a month; that thereafter in 
1949, traffic had increased to about 90,000 such fares; and 
that currently the figure has reached 120.000 unit fares a 
month. These facts patently would seem to have warranted 
the institution before now of the express service which 
Transit admittedly plans, but which arbitrarily, it will not 
establish unless and until this application is denied. 

Transit’s involved operations are conducted within the 
Washington commercial zone, and inasmuch as it holds ap¬ 
propriate intrastate authority from both Maryland and the 
District of Columbia over the routes in question, and does 
not perform transportation under common control, manage¬ 
ment, or arrangement for continuous carriage to or from a 
point without said zone, its operations are presently ex¬ 
empt from the requirements of the Interstate Commerce 
Act, except with respect to qualifications and maximum 
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hours of service of employees and safety of operation or 
standards of equipment, under the provisions of section 
203(b)(8) of the act. 

*•*••••• • t 

The threat of abandonment used in the nature of a coercive 
weapon with which to influence our decision here obviously 
is not a factor properly to be considered in the determina¬ 
tion of the issues here involved. 

«•*••••• • • 

139 Although nearly all of the evidence of record con¬ 
cerns transportation between Washington and cer¬ 
tain points in the commercial zone, applicant is a long-haul 
carrier and is interested in obtaining authoritv to serve the 
Maryland points involved in connection with its present 
schedules to and from Xew York City and intermediate 
points. Due to the present restriction in its certificate, it 
must now pass through points on the short segment of its 
route in the commercial zone with closed doors. Conversely, 
passengers traveling to or from points in the involved por¬ 
tion of the commercial zone by applicant’s service must 
travel to or from Washington to board or leave applicant’s 
vehicles. A closed-door passenger operation is difficult to 
justify particularly since it requires the passing up of pas¬ 
sengers, frequently in inclement weather. It also results 
in the deprivation of the public of an existing and other¬ 
wise, available service. Therefore, we have been reluctant 
to impose restrictions of this kind in the case of motor- 
common carriers of passengers. In authorizing such car¬ 
riers to serve points on their routes in a mass transporta¬ 
tion area, however, we have restricted the service so as to 
prevent the carrier from participating in mass transporta¬ 
tion between the points but not precluding it from trans¬ 
porting passengers between such points on a regularly- 
scheduled bus operating to and from points well removed 
from the area. See Pennsylvania Greyhound Lines, Inc., 
Lincoln Tunnel Route. 4S M.C.C. S04. We are of the opin¬ 
ion that a somewhat similar restriction should be imposed 
here in order to protect Transit, the existing mass trans- 
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portation carrier. Although applicant is a long-haul car¬ 
rier, it originates and terminates several schedules at 
Laurel, a point about midway between Washington and Bal¬ 
timore. A restriction that would preclude applicant from 
originating or terminating schedules at any point on appli¬ 
cant’s routes between Laurel and Washington would effec¬ 
tively prevent applicant from invading the mass transpor¬ 
tation field. Should Transit, however, carry out its threat¬ 
ened abandonment of its line in the considered area, we 
shall immediately give consideration to the removal of the 
restriction. 

In our opinion the evidence warrants approval of the 
operation proposed, subject to the restriction mentioned. 
We do not believe the contemplated service will materially 
affect present local mass transportation operations; cer¬ 
tainly not to an extent sufficient to precipitate the result 
asserted throughout the proceeding. It represents only a 
limited service, supplemental to applicant’s now- 
140 authorized operation. It follows that applicant’s 
competition with the local carrier, which undertakes 
to perform the bulk of mass transportation throughout a 
large portion of the commercial zone, would be insignificant. 

Applicant’s operations herein concerned were restricted 
with respect to the Washington commercial zone as pre¬ 
viously defined in 3 M.C.C. 243. Since then the zone has 
been extended and redefined. See Washington, D. C.. Com¬ 
mercial Zone . 4S M.C.C. 460. Applicant, of course, retains 
its authority to serve the points on its routes which lie be¬ 
tween the respective perimeters of the commercial zones as 
defined in the two cited decisions. Our findings, therefore, 
will refer only to the earlier definition of the zone in order 
to avoid any duplication in the grant of authority herein¬ 
after defined. 

• ••••••• • • 

Upon further hearing, we find that the present and future 
public convenience and necessity require operation by ap¬ 
plicant as a common carrier by motor vehicle, in interstate 
or foreign commerce, of passengers and their baggage, and 
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of express, mail and newspapers in the same vehicle with 
passengers, serving points on Maryland Highways 650 and 
320 located within the Washington commercial zone as de¬ 
fined in Washington. I). C.. Commercial Zone. 3 M.O.C. 243, 
as intermediate points in connection with applicant’s pres¬ 
ently authorized regular-route operations, subject to the re¬ 
striction that no traffic shall be transported between the 
described points on Maryland Highways 650 and 320, on the 
one hand, and on the other, points in the District of Colum¬ 
bia, except on applicant’s schedules which neither orig¬ 
inate nor terminate at points in Maryland on applicant’s 
routes between Washington, D. C.. and Laurel, Md.: that 
applicant is fit, willing, and able properly to perform such 
service and to conform to the requirements of the act and 
our rules and regulations thereunder; that a certificate au¬ 
thorizing such operation should be granted, and that the 
application in all other respects should be denied. 

142 Filed Feb 11 1952 

IX THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action Xo. 467-’52 

Capital Transit Company, 36th and M Streets, X. W., 
Washington, D. C., Plaintiff. 

v. 

Safeway Trails, Inc., S20 T Street, X. E., Washington, 

D. C., Defendant. 

Order Dismissing Complaint and Dissolving Temporary 

Restraining Order. 

This cause came on to be heard upon the Complaint of 
Plaintiff for restraining order, preliminary injunction and 
permanent injunction to enjoin unlawful carrier operations 
and upon motion of plaintiff for preliminary injunction, and 
other relief on the verified complaint and the affidavits at¬ 
tached to the Complaint as Exhibits “A” through “H” 
dated January 30, 1952, and upon motion of defendant to 
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dismiss complaint for restraining order, preliminary in¬ 
junction and permanent injunction to enjoin unlawful car¬ 
rier operations and points and authorities in support 
thereof, and after argument by counsel for both sides in 
open court, and it appearing to the satisfaction of the Court 
that, the complaint and the motion plaintiff were prema¬ 
turely filed without the Plaintiff having first exhausted 
administrative remedies available to it as provided for 
under the Interstate Commerce Act, as amended, and the 
law creating the Public Utilities Commission of the 
143 District of Columbia, as amended, and supplemen¬ 
tary and related acts, it is by the Court, this 11th 
day of February, 1952, 

Adjudged and Ordered that the Complaint and Motion of 
Plaintiff be and the same are hereby dismissed, and 

It is Further Adjudged and Ordered that the temporary 
restraining order issued by the United States District Court 
for the District of Columbia in this action on January 30, 
1952 is hereby dissolved and the undertaking for $700 ap¬ 
proved and filed January 30, 1952 is hereby released, with 
costs to Plaintiff. 

Jas. W. Morris 

Seen : Judge 

Edmund L. Jones 

Edmund L. Jones 
Colorado Building 
Washington 5, D. C. 

F. G. A WALT 

F. G. Await 

W. V. T. Justis • 

W. V. T. Justis 

Daryal A. Myse 

Daryal A. Myse 
822 Connecticut Ave., N. W. 

Washington 6, D. C. 

Attorneys for Plaintiff 
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144 Filed Feb 11 1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 467-52 
Capital Transit Company, Plaintiff , 


v. 

Safeway Trails, Inc., Defendant. 

Motion to Restore Restraining- Order and Bond Pending 

Appeal 

Comes now the plaintiff, Capital Transit Company, and, 
by its attorneys, moves this Honorable Court to restore, 
pending appeal in the instant action, the restraining order 
dissolved by the Court’s order of February 11,1952, and to 
restore and continue in full force and effect, pending appeal 
in the instant case, the bond on temporary restraining order 
in the amount of $700.00 executed by plaintiff on January 
30, 1952. 

Respectfully submitted, 

Edmund L. Jones 
Edmund L. Jones 
Colorado Building 

F. G. Aw alt 
F. G. Await 

W. V. T. Justis 
W. V. T. Justis 

Daryal A. Myse 
Daryal A. Myse 
822 Connecticut Avenue, N. W. 

Attorneys for 
Capital Transit Company 
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Filed Feb 11 1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action Xo. 467-52 
Capital Transit Company, Plaintiff , 

v. 

Safeway Trails, Inc., Defendant . 

Order Restoring- Restraining- Order and Bond Pending 

Appeal 

This matter having come on for hearing before the Court 
on the motion of the plaintiff to restore restraining order 
and bond pending appeal, and the Court having heard both 
parties, it is this 11th day of February, 1952, 

Ordehed that the temporary restraining order dissolved 
by the Court in this cause on the 11th day of February, 1952, 
be, and it hereby is, restored pending appeal by the plain¬ 
tiff; and it is 

Further Ordered that the bond on temporary restraining 
order in the amount of $700.00 executed by the plaintiff on 
January 30, 1952, and released by this Court on the 11th 
day of February, 1952, be, and it hereby is, restored and 
continued in effect pending the appeal in this case. 

Jas. VT. Morris 
Judge 
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Filed Feb 11 1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action Xo. 467-52 
Capital Transit Company, Plaintiff , 


v. 

Safeway Trails, Inc., Defendant. 

Notice of Appeal 

Notice is hereby given that Capital Transit Company, the 
plaintiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the order dismissing complaint and dissolving restraining 
order entered in this action on February 11, 1952. 

Dated February 11, 1952. 

Edmund L. Jones 
Edmund L. Jones 
Colorado Building 

F. G. Awalt 
F. G. Await 

TV. V. T. Justis 
TV. V. T. Justis 

Daryal A. Myse 
Daryal A. Myse 
S22 Connecticut Avenue, X. TV. 

Attorneys for 

Capital Transit Company 

Service acknowledged this 11th day of February, 1952 

Francis J. Ortman 

Attorney for Safeivay Trails 
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n. 

EXCERPTS FROM PROCEEDINGS. 

55 The Court: Well, don’t you concede that those 
Commissions, having been set up, are the instrumen¬ 
talities that are suppored to enforce the lav? 

Mr. Myse: Well, we had assumed that they would enforce 
the law— 

The Court: Well, have you asked them to do it? 

Mr. Myse: Well, Your Honor, here is the difference: 
These sections that counsel has referred to, Section 204(c), 
Section 222(b), of the Interstate Commerce Act, and the 
sections from the Public Utilities Act are nothing 

56 unusual at all. They are the usual types of provi¬ 
sions which give the Commission power to enforce 

their orders. 

They were in effect, I am sure, in almost all of the cases, 
if not all of the cases, which we cited to Your Honor at the 
opening of this hearing. 

I refer to Frost against Corporation Commission; Peo¬ 
ple’s Transit Company against Henshaw; Tilton against 
Model Taxi Corporation; Denver Tramway Corporation 
against People’s Cab Company; and Adams against New 
York Trust Company. 

Nevertheless, the courts hold that, simply because the 
administrative agency has the right to go into court in 
a legal proceeding, not in an administrative one, to enforce 
its order— 

The Court: But it makes an administrative decision first. 
Mr. Myse: I assume it would. 

The Court: Of course, you assume it would, because that 
is why it goes into court if it is not obeyed. 

Mr. Myse [Counsel for Transit]: But the administrative 
decision here would not be any question of fact; it would be 
simply a question of law. 

The Court: Well, it is certainly a decision within the ob¬ 
vious scope of authority and one of the reasons it was 

57 created. That is why they have these agencies. They 
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are familiar with the transportation problems and the 
situations that face them and the laws that are supposed 
to be observed with respect to them. It is in order to get 
intelligent and efficient and understandably complete action 
with respect to those things that they are set up; and then, 
if they do not follow the law, there should be properly a 
judicial review of their action. But the courts ought to 
have the benefit of their first consideration, their first action 
on the matter, so the courts can look at the thing with com¬ 
pleteness and in the light of what the administrative organ 
of government that has been set up to regulate them says. 
That is the idea of the thing. . . . 

One ought not to run into court every time something 
comes up without first trying to get the administrative 
agency charged with that responsibility to do it; and, from 
what you say, there is no doubt about their doing it. 

Mr. Myse: But, Your Honor, in the meantime we would 
be suffering this damage which we are trying to prevent by 
this preliminary injunction. 

The Court: Oh, I do not know so much about that. From 
what you say, it has been going on some substantial 
58 length of time, and the opportunity to be heard be¬ 
fore an administrative agency is not more difficult 
than to be heard before a court. 

Mr. Myse: It has been this, Your Honor; It has been 
going on for some substantial time, but up to now the 
Capital Transit Company has been relying on the promises 
of Safeway Trails, the defendant, to cease these unlawful 
operations; but continually they creep up again. Very re¬ 
cently, in the last few months, we found out, much to our 
surprise, that it was a violation on a wholesale scale, open 
to the public. 

The allegations in our exhibits show that the defendant 
was actually announcing these unlawful stops by announce¬ 
ments in its terminal here in Washington, D. C. How the 
management can come in here and say they did not know 
anything about this, I do not know. 



But the fact is that here is an open violation going on 
every day in large quantity. Since the temporary restrain¬ 
ing order went into effect we found that our revenues on 
these lines which are affected have increased substantially, 
so there is no question but what we are being hurt every 
day that this unlawful operation goes on. 

I want to say this to Your Honor: Counsel promise they 
won’t do this unlawful operation, but then he puts 

59 an unlawful qualification on it. He says until the 
Interstate Commerce Commission authorizes them to 

operate in interstate commerce. But bear in mind, Your 
Honor, we claim that not only the Interstate Commerce 
Commission must authorize it, but the Public Utilities Com¬ 
mission, by certificate. But they claim that they do not need 
a certificate from the Public Utilities Commission. They 
do not intend to ask them for one. 

"What are we to do? Sit idlv bv when the Commission 
does not have any power to enforce Section 4 of the Merger 
Act? 

That is something for Capital Transit Company to en¬ 
force: when there is a violation, to come to court and ask 
tlie court for relief. We can get it temporarily under the 
Federal Rules of Civil Procedure. That is why we are 
here. 

The Court: Wait a minute. What section did you say 
that only the Capital Transit could enforce? 

Mr. Myse: Section 4 of the Merger Act. That has 
nothing to do with the ordinarv Public Utilities Commis- 
sion section which Mr. Ortman read from. 

The Court: Let us analyze that. You may have a point 
there. If so, I want to develop it. 

What is that provision that you rely on that only 

60 the Capital Transit Company can enforce and not 
one of the Commissions? 

Mr. Myse: I read it to Your Honor. It is contained in the 
Merger Act, which was a separate Act, entirely separate, 
which was the Act which authorized the merger of the com- 
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panies, and roads as follows, and there are no provisions 
for enforcing this particular section in the Merger Act: 

11 Yo competitive street railway or bus line, that is, bus or 
railway line for the transportation of passengers of the 
character which runs over a given route on a fixed schedule, 
shall be established without the prior issuance of a certifi¬ 
cate by the Public Utilities Commission of the District of 
Columbia to the effect that the competitive line is necessary 
for the convenience of the public.” 

There is no administrative interpretation necessary for 

that. Thev do not have one and thev do not intend to 
• * 

get one. 

The Court: You mean the Public Utilities Commission 
could not stop it if something was done contrary to that? 

Mr. Myse: Well, I do not know what provision they 
would act under. They would have to come in here 
61 and bring an equity action of some kind . 

The Court: They could make a determination in 
the first place. That is all I am talking about. 

Mr. Myse: That may all be true, but in the meantime we 
would be suffering damage. 

The Court: Oh, no. That can be said of every possible 
piece of litigation that ever arose. 

Mr. Myse: As I said to the Court, these same provisions 
are usual provisions in every Act. 

The Court: But because they are usual provisions does 
not make them any the less important. 

Mr. Myse: Perhaps not, but the Supreme Court of the 
United States, in a case coming from Oklahoma, in which 
they set up a request for certificates from the State Cor¬ 
poration of Oklahoma—and I know that they have similar 
provisions to enforce the orders of the Oklahoma Commis¬ 
sion—held that notwithstanding that—and the defendant 
was raising the same proposition here, that the company 
could not come into court— 

The Court: Let us hear what the Court said on that. 

Mr. Myse: The Court says: 




“Appellant, having complied with all the provisions of 
the statute, acquired a right”—they are in the posi- 

62 tion of the plaintiff here—“to operate a gin”—this 
was a cotton gin, and they are regulated like public 

utilities here—“in the city of Durant by valid grant from 
the state acting through the Corporation Commission. 
While the right thus acquired does not preclude the state 
from making similar valid grants to others, it is, neverthe¬ 
less, exclusive against any person attempting to operate 
a gin, without obtaining a permit or, what amounts to the 
same thing, against one who attempts to do so under a void 
permit; in either of which events the owner may resort to 
a court of equity to restrain the illegal operation upon the 
ground that such operation is an injurious invasion of his 
property rights.” 

I call again Your Honor’s attention to the distinction in 
the Ackers Motor Lines case, the very case they rely on. 
The Court said: 

“Conceding the availability of appropriate administra¬ 
tive remedies, it remains to be determined upon the allega¬ 
tions of the complaint whether the controversy disclosed 
thereby involves only questions of law soluble in the first 
instance by the courts.” 

What that means is that if there had not been any ques¬ 
tion of fact under the certificate issued by the 

63 Interstate Commerce Commission, the Court would 
have followed the Frost case, and a host of other 

cases I have cited to you, and granted the equitable relief, 
because it is a simple question of law for the Court. 

Where you have factual questions involved, I can under¬ 
stand that. Then the agency is set up and the court should 
have— 

The Court: Well, I am strongly of the view—and if I 
have ever said it once, I have reiterated it hundreds and 
hundreds of times—that I do think that where administra¬ 
tive agencies are set up for the regulation of certain mat¬ 
ters impressed with the public interest, it is intended that 
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the courts have the benefit of their determination so that 
they can act intelligently in the light of it. 

The result of that is that I believe this matter ought to 
go to the Commission, and if both of them are necessary 
before there can be a concurrence, then either one can 
stop it. 

Mr. Await [Counsel for Transit]: There are three of 
them. 

The Court: Yes, three. Either one can stop them. So 
I think you have got all the opportunity in the world to 
get an administrative decision that would afford the relief 
you seek: and. in the absence of that, the Court is 
64 not going to entertain the complaint, and it will be 
dismissed. 

#•#•••*••• 
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STATEMENT OF QUESTION PRESENTED. 

Does the doctrine of exhaustion of administrative rem¬ 
edies require a court of equity to dismiss a complaint 
when: (1) the facts are admitted; (2) the facts are not 
complicated and do not form the predicate for the exercise 
of administrative expertise or discretion; (3) the adminis¬ 
trative process, so far as the exercise of administrative 
expertise and discretion are concerned, is complete; and 
(4) the only legal questions presented are whether the facts 
disclose violations of unambiguous provisions of statutes 
and outstanding administrative orders? 
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United States Court of Appeals 

Foe The District of Columbia Circuit 


No. 11326 


CAPITAL TRANSIT COMPANY, Appellant, 

v. 

SAFEWAY TRAILS, INC., Appellee . 


Appeal from Order of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal by the Capital Transit Company (here¬ 
after “Transit”) from a final order of the United States 
District Court for the District of Columbia dissolving a 
temporary restraining order and dismissing Transit’s com¬ 
plaint against Safeway Trails, Inc. (hereafter “Safeway”) 
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for a temporary restraining order, preliminary injunction, 
and permanent injunction. The district court's order was 
entered on February 11 , 1952, (J.A. 6S-69). The notice of 
appeal was filed on the same day (J.A. 72). This Court 
has jurisdiction over the instant appeal by virtue of Section 
1291, Title 2S, U.S. Code, and Rule 73(a), Federal Rules 
of Civil Procedure. 

STATEMENT OF THE CASE. 

1 . Sequence of events in district court. On January 30, 
1952, Transit filed in the district court a complaint. In the 
complaint, Transit prayed for a restraining order, a pre¬ 
liminary injunction, and a permanent injunction enjoining 
illegal carrier operations (J.A. 2-6). The district court 
(Matthews, J.), on January 30, 1952, entered a restraining 
order conditioned upon Transit filing an appropriate bond 
(J.A. 43-45). Transit filed the bond, and the restraining 
order became effective on that same day (J.A. 45-46. There¬ 
after, on February S, 1952, the case came on for hearing 
before the district court (Morris, J.) on the Transit’s 
prayer for a preliminary injunction (Tr. 1 ). At this 
hearing, Safeway presented to the district court a motion 
to dismiss Transit’s complaint (Tr. 2, 25). After hearing 
the arguments of the parties on February 9, 1952, the dis¬ 
trict court, on February 11 , 1952, entered an order dis¬ 
missing Transit’s complaint and dissolving the restraining 
order (J.A. 6S-69). On the same day, the district court, 
upon Transit’s motion (J.A. 70), restored the restraining 
order pending appeal (J.A. 71). 

2. The facts admitted by the motion to dismiss. The facts 
pleaded in Transit’s complaint may be stated as follows 
(J.A. 2-42): 

Transit is a corporation created under the provisions of 
the laws of the District of Columbia and pursuant to a 
Joint Resolution of Congress. It has its main offices, and 
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engages in the business of common carriage, in the District 
of Columbia. 

Safeway is a corporation created pursuant to the laws 
of the State of Maryland. It maintains a terminal, in¬ 
formation bureau, busses, garage, and general office in, and 
engages in business in, the District of Columbia. 

Transit, by means of its Route K-6, New Hampshire- 
Chillum Bus Line, and its connecting Route K-4, New 
Hampshire-Chillum Express Bus Line, transports passen¬ 
gers for hire on a fixed schedule between points in the Dis¬ 
trict of Columbia and points in the State of Maryland on 
New Hampshire Avenue south of the Montgomery County- 
Prince Georges County Line over a given route via New 
Hampshire Avenue and other streets of the District to a 
terminal point at 12th and E Streets, N.W., Washington, 
D. C. Transit operates these bus lines under authority of 
the laws of the United States, orders of the Public Utilities 
Commission of the District of Columbia (hereafter “P. 
U.C.”), and a permit issued by the Public Service Com¬ 
mission of the State of Maryland. 

Safeway is a common carrier of passengers by motor 
vehicles. It operates a bus line over a given route on a 
fixed schedule for the transportation of passengers for hire 
between its terminal at 12th Street and New York Avenue, 
N.W., in the District and points in the State of Maryland. 
The route of this Safeway bus line is identical with the 
aforementioned connecting Transit Routes K-6 and K-4 bus 
lines insofar as operations between the aforesaid Safeway 
terminal in the District and the Montgomery County-Prince 
Georges County Line in Maryland on New Hampshire Ave¬ 
nue are concerned (see map, J.A. 39). 

Safeway operates its aforesaid New Hampshire Avenue 
line in interstate commerce between Washington, D. C., and 
points in Maryland under a certificate of convenience and 
necessity issued it by the Interstate Commerce Commis¬ 
sion (hereafter “I.C.C.”)* But this certificate restricts 
and prohibits defendant from picking up and discharging 
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the same passengers between any point in the District of 
Columbia and any point on New Hampshire Avenue in 
Maryland south of the Montgomery County-Prince Georges 
County Line. 1 

The P.U.C. has not, under the provisions of Section 4 of 
the Merger Act of January 14, 1933 (Section 44-201, D. C. 
Code, 1940; see p. 29, infra; hereafter “Merger Act”) 
issued to Safeway a certificate that its New Hampshire 
Avenue Line is necessary for the convenience of the public. 
By its Order No. 1600 (J.A. 59-62), as amended by Orders 
Nos. 2323 and 2S21 (J.A. 62-63), the P.U.C., with the ap¬ 
proval of the Joint Board created by the Act of February 
27, 1931 (Section 40-603(e), D. C. Code, 1940: see p. 26, 
infra; hereafter “Joint Board”), designated defendant’s 
New Hampshire Avenue Line route within the District for 
Class A service, as defined in that Commission’s Order No. 
936 (J.A. 50-59), without authorizing any intermediate stops 
for the purpose of either pick-up or discharge of passen¬ 
gers. 

At some time prior to August, 1946, Safeway began the 
practice of picking up and discharging the same passen¬ 
gers between points in the District of Columbia and points 
on New Hampshire Avenue in Maryland south of the Mont¬ 
gomery County-Prince Georges County Line. Safeway also 
began the practice of picking up and discharging passen¬ 
gers within the District of Columbia at points along its 
New Hampshire Avenue Line route other than at its ter¬ 
minal at 12th Street and New York Avenue, N.W. After 
Transit on several occasions called Safeway’s attention to 
the unlawfulness of such practices and services in compe¬ 
tition with Transit’s bus lines, Safeway agreed to stop such 


i Safeway has admitted that its certificate contains the restriction stated 
above by applying to the I.C.C. for the removal of the restriction (J.A. 64). 
Safeway filed its application with the I.C.C. on August 15, 1949 (J. A. 64). 
By a report and order dated January 24, 1952, (J. A. 64), but not received 
by Transit until January 31, 1952, Division 5 of the I.C.C. granted Safeway’s 
application (J. A. 64-68). But, Transit having filed exceptions to the action 
of Division 5 with the full Commission, and the Commission not yet having 
stiffed on the exceptions, the report and order of Division 5 had not gone into 
ration as of the date of the filing of this brief. 
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practices and services. However, Safeway has resumed 
the practices and services described above. It is presently 
picking up, discharging, and transporting passengers be¬ 
tween the points mentioned in large volume. Furthermore, 
it is openly holding itself out to the public to render such 
services. 

3. TJu j allegations of illegal carrier operations. In the 
complaint, Transit charged that Safeway, in carrying out 
the practices and services described above, was engaged in 
illegal carrier operations for three reasons. First. The 
picking up and discharging of the same passengers by 
Safeway between a point in the District of Columbia and 
a point on Xew Hampshire Avenue in Maryland south of 
the Montgomery County-Prince Georges County Line, con¬ 
trary to the restriction in the certificate of convenience and 
necessitv issued to Safewav bv the I.C.C., violated Section 
206(a) of the Interstate Commerce Act (49 U.S.C. § 306(a); 
see p. 24, infra). Second. Such practices and services in 
competition with the service of Transit by its Routes K-4 
and K-6 bus lines violated the Merger Act. Third. The 
picking up and discharging of passengers at points on the 
route of Safe way's Xew Hampshire Avenue Line within 
the District other than at its terminal in the District vio¬ 
lated: (1) Public Utilities Commission Order Xo. 1600, as 
amended (J.A. 59-62); and (2) paragraphs (2) and (5) of 
the Commission’s Order Xo. 936 (J. A. 50-59) dated July 
15, 1931 (J.A. 4-5). 

4 . The allegation of injury without adequate remedy at 
law. Transit alleged in the complaint that the above de¬ 
scribed illegal carrier operations by Safeway had caused 
Transit, and would cause it in the future, substantial losses 
—losses at the rate of over $5,100.00 per year. Transit 
further alleged that the revenues received by it from the 
operation of its Routes K-6 and K-4 bus lines, and the 
property devoted by it to the operation of those lines, are 
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substantial. Next, Transit alleged that Safeway’s con¬ 
tinuing and repeated unlawful competitive practices and 
services as described above, were causing, and would cause, 
unless restrained by the district court, immediate and irre¬ 
parable injury and loss to Transit for which there was no 
adequate remedy at law and for which damages would be 
inadequate and incomplete. Finally, Transit alleged that 
Safeway’s unlawful practices and services, unless enjoined, 
would have the effect of making it more difficult for Tran¬ 
sit to continue adequate service to the public served by its 
Routes K-6 and K-4 (J.A. 5). 

5. The relief prayed for. Transit asked the district court, 
among other things, for the following relief. First. That 
Safeway be restrained and enjoined, pendente lite, from 
picking up and discharging the same passengers between 
points in the District of Columbia and points on New 
Hampshire Avenue in Maryland south of the Montgomery 
County-Prince Georges County Line, and from picking up 
and discharging passengers within the District of Colum¬ 
bia at points along defendant's New Hampshire Avenue 
Line route other than at its terminal at 12th Street and 
New York Avenue, NAY. Second. That Safeway be per¬ 
manently enjoined from doing the acts specified above un¬ 
til and unless lawful authority is obtained from the I.C.C., 
P.U.C., and the Joint Board (J.A. 6). 

6 . Safeicay’s motion to dismiss and the district court’s 
action thereon. Safeway's motion to dismiss, so far as here 
material, was based on the proposition that the district 
court did not have jurisdiction over Transit’s complaint 
because it had failed to exhaust administrative remedies 
provided by Part II of the Interstate Commerce Act (J.A. 
47-4S). In his argument in support of his motion, counsel 
for Safeway both particularized and expanded the propo¬ 
sition stated in the motion (Tr. 24-51). He first pointed to 
Sections 204(c) and 222 (b) of the Interstate Commerce 
Act (49 U.S.C. §§ 304(c) and 322(b), see pp. 24 and 25, 
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infra), as providing the administrative remedies that Tran¬ 
sit had failed to exhaust before the I.C.C. He next argued 
that Transit had failed to exhaust administrative remedies 
available to it before the P.U.C. He pointed to Sections 
43-303 and 43-907, D. C. Code, 1940 (see pp. 27 and 28, 
infra), as providing those remedies. 

The district court did not render a formal opinion on the 
motion to dismiss. However, the following passages from 
the reporter’s transcript would seem to be representative 
of the views it entertained in granting the motion to dis- 
miss (J.A. 73-75, 77, 78): 

“Mr. Myse [Counsel for Transit]: But the adminis¬ 
trative decision here would not be any question of fact; 
it would be simply a question of law. 

“The Court: Well, it is certainly a decision within the 
obvious scope of authority and one of the reasons it 
was created. That is whv thev have these agencies. 
They are familiar with the transportation problems 
and the situations that face them and the laws that 
are supposed to be observed with respect to them. It 
is in order to get intelligent and efficient and under¬ 
standably complete action with respect to those things 
that they are set up; and then, if they do not follow 
the law, there should be properly a judicial review of 
their action. But the courts ought to have the benefit 
of their first consideration, their first action on the 
matter, so the courts can look at the thing with com¬ 
pleteness and in the light of what the administrative 
organ of government that has been set up to regulate 
them says. That is the idea of the thing . . . 

• •it 

“The Court: Well, I am strongly of the view—and if I 
have ever said it once, I have reiterated it hundreds 
and hundreds of times—that I do think that where ad¬ 
ministrative agencies are set up for the regulation of 
certain matters impressed with the public interest, it 
is intended that the courts have the benefit of their 
determination so that they can act intelligently in the 
light of it. 

“The result of that is that I believe this matter ought 
to go to the Commission, and if both of them are nec- 
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cssary before there can be a concurrence, then either 
one can stop it. 

“Mr. Await [Counsel for Transit]: There are three of 
them. 

“The Court: Yes, three. Either one can stop them. 
So I think you have got all the opportunity in the 
world to get an administrative decision that would af¬ 
ford the relief you seek: and, in the absence of that, 
the Court is not going to entertain the complaint, and 
it will be dismissed.” 

In its order granting the motion to dismiss, the district 
court stated (J.A. 68-69): 

“ . . . the complaint . . . [was] prematurely filed with¬ 
out . . . [Transit] having first exhausted administra¬ 
tive remedies available to it as provided for under the 
Interstate Commerce Act, as amended, and the law 
creating the Public Utilities Commission of the Dis¬ 
trict of Columbia, as amended, and supplementary and 
related acts ...” 


STATUTES. 

The pertinent statutory provisions are set forth in the 
Appendix, pp. 24 to 29, infra. 

STATEMENT OF POINT. 

The district court erred in dismissing Transit’s com¬ 
plaint. 


SUMMARY OF ARGUMENT. 

A public carrier operating legally under franchises, 
rights, and privileges accorded it by statute and commis¬ 
sion order is entitled to equitable relief from the irrepara¬ 
ble injury resulting from the illegal operations of another 
public carrier. The doctrine of exhaustion of administra¬ 
tive remedies does not preclude a court of equity from 
granting a public carrier injunctive relief from the irrep- 
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arable injury resulting from the illegal operations of an¬ 
other public carrier when the facts are admitted, are not 
complicated, and do not present a predicate for the exer¬ 
cise of administrative expertise or discretion, and when 
the only questions of law presented are whether the un¬ 
ambiguous terms of statutes and outstanding commission 
orders are violated. 


ARGUMENT. 

The District Court Erred in Holding that the Doctrine of 
Exhaustion of Administrative Remedies Prevented it 
From Exercising Jurisdiction Over Transit’s Com¬ 
plaint. 

Transit, by means of its connecting K-4 and K-6 bus 
lines, transports members of the public for hire between 
points in the District of Columbia and points in Prince 
Georges County, Maryland, on New Hampshire Avenue 
up to and including Northampton Drive (J.A. 3). North¬ 
ampton Drive is just south of the Montgomery County- 
Prince Georges County boundary line (see map, J.A. 39). 
Transit is lawfully engaged in such transportation under 
authoritv granted it bv the laws of the United States, or- 
ders of the P.U.C., and a permit issued by the Public Serv¬ 
ice Commission of the State of Maryland (J.A. 3). 

The right of Transit, as a public carrier operating under 
franchises, rights, and privileges granted it by law and by 
public commissions acting under statutory standards, to 
engage in such transportation of the public is a valuable 
and legally protectible right. Jarrell v. Orlando Transit 
Co., 123 Fla. 776, 167 So. 664 (1936); Wichita Transporta¬ 
tion Co. v. Peoples Taxicab Co., 140 Kan. 40, 34 P. 2d 550, 
94 A.L.R. 771 (1934); New York, N. H. & H. Ry. Co. v. 
Deister. 253 Mass. 178, 148 N. E. 590 (1925); Brooklyn 
City Railroad Co. v. Whalen, 199 App. Div. 737, 182 N.Y.S. 
283, a fif’d 229 N. Y. 570, 128 N. E. 215 (1920); Colonial 
Motor Coach Corp. v. Cayuga Omnibus Corp., 137 Misc. 
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199, 243 X.Y.S. 145 (1930); City Coach Company v. Gas- 
tonic7 , 227 X. C. 391., 42 S. E. 2d 39S (1947); Memphis Street 
Railway Co. v. Rapid Transit Co. y 133 Tenn. 99, 179 S. W. 
635 (1915): Puget Sound T. L. & P. Co. v. Grassmeyer, 
102 Wash. 482, 173 P. 504 (191S); Northern P. R. Co. v. 
Yakima-Northern Stage Lines. 135 Wash. 595, 23S Pac. 905 
(1925): Pocahontas Transportation Co. v. Craft. 100 W. 
Ya. 240, 130 S. E. 468 (1925); Adam v. New York Trust 
Co.. 37 F. 2d S26 (C.A. 5,1930); cert, granted 2S1 U.S. 715, 
cert, dismissed as improvidently granted 2S2 U.S. 814; 
Denver Tramway Corp. v. Peoples Cab Co.. 1 F. Supp. 449 
(D.C. Col. 1932). Cf. Frost v. Oklahoma Corporation Com¬ 
mission. 278 l T . S. 515, 49 S. Ct. 235, 73 L. Ed. 483 (1929). 
Annotation: Enjoining Illegally Competing Carriers, 94 
A.h.H. i i •). 

A court of equity, upon a showing of irreparable injury 
and a lack of an adequate remedy at law, has jurisdiction to 
protect such a carrier by injunction from the competition 
of a carrier not possessing lawful authority to transport 
the public or from the competition of a public carrier which, 
though possessing a certificate to earn.* the public, violates 
the terms of applicable statutes and commission orders in 
the course of its operations. Cf. Adam v. N. Y. Trust Co., 
supra; Puget Sound T. L. d P. Co. v. Grassmeyer. supra; 
New York N. H. d' H. Ry. Co. v. Deister, supra; with North¬ 
ern Pacific Ry. Co. v. Yakima-N. Stages , supra; Pocahontas 
Transportation Co. v. Craft, supra; and Colonial Motor 
Coach Corp. v. Cayuga Omnibus Corp., supra. In such 
cases, irreparable injury to the complaining carrier and 
lack of an adequate remedy at law is shown when the facts 
disclose: (a) repeated and continuing violations of stat¬ 
utes and commission orders by the second carrier; and (b) 
losses to the complaining carrier as a result of those vio¬ 
lations. Davis d Ranker v. Nickell, 126 Wash. 421, 218 P. 
198 (1923): Carsonv. Woodram, 95 W. Va. 197,120 S. E. 512 
(1923); Memphis Street Railway Co. v. Rapid Transit Co., 
supra; New York N. H. d U. Ry. Co. v. Deister, supra; 
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Wichita Transportation Co. v. Peoples Taxicab Co., supra; 
28 Am. Jur., Injunctions, §§ 137, 158. 

Safeway operates a bus line, which from its terminal at 
12th Street and New York Avenue, N. W., Washington, 
D. C., to the intersection of Northampton Drive and New 
Hampshire Avenue in Prince Georges County, Maryland, 
just south of the boundary line between Montgomery and 
Prince Georges County, Maryland, is identical with Trans¬ 
it’s connecting K-4 and K-6 bus lines '(J.A. 3). It is 
admitted that Safeway, in operating its line, picks up and 
discharges the same passengers on trips between points in 
the District and points in Maryland south of the boundary 
line between Montgomery and Prince Georges Counties 
(see p. 4, supra). It is also admitted that the Safeway 
busses operating on this line (1) pick up passengers in the 
District at points other than its District Terminal on north 
bound trips and (2) discharge passengers in the District 
at points other than the District Terminal on south bound 
trips (J.A. 4). In operating its bus line in the manner 
described, Safeway violates three different statutes and, 
in addition, outstanding orders of the I.C.C. and the P.U.C. 

First. Safeway purports to operate its bus line under a 
certificate of convenience and necessity issued it by the 
I.C.C. This certificate authorizes Safeway to carry pas¬ 
sengers for hire in interstate commerce between Washing¬ 
ton, D. C., and points in Maryland (J.A. 3). But this 
certificate, as Safeway itself admits (see p. 4, 4, supra), 
restricts and prohibits Safeway from picking up and dis¬ 
charging the same passengers on trips between points in 
the District of Columbia and points on New Hampshire 
Avenue south of the boundary line between Montgomery 
and Price Georges Comity, Mairyland (J.A. 3). Thus, 
it is clear that Safeway’s transportation of passengers be¬ 
tween points in Washington, D. C., and points in Maryland 
south of the boundary line between Montgomery and Prince 
Georges Counties violates the terms of the certificate under 
which it purports to operate the line and, as a necessary 
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consequence, Section 206(a) of the Interstate Commerce 
Act (49 U.S.C. § 306(a); see p. 24, infra). 

Second. Section 40-603(e), D.C. Code, 1940 (see p. 26, 
infra), provides that routes and stops of public carriers 
shall be regulated by orders of the Public Utilities Com¬ 
mission approved by a Joint Board composed of the Com¬ 
missioners of the District and the members of the P.U.C. 
In paragraphs (2) and (5) of its Order Xo. 936 of July 15, 
1931, which was approved by the Joint Board (J.A. ), 

the P.U.C. provided that after August 15, 1931: (a) no 
Class A bus should “enter, leave or operate in the District 
. . . except over such route or routes and to such stops or 
terminals as may hereafter be approved by proper author¬ 
ity” '(J.A. 58) and (b) no “motor bus of any class” 
should “operate over any route or to or from any terminal 
either on public or private space, or stop to board passen¬ 
gers at any point within the District of Columbia without 
authorization therefor from proper authority” (J.A. 58). 

Thereafter, on April 19,1937, the P.U.C. in its Order No. 
1600, which was approved by the Joint Board, authorized 
Safeway “to operate passenger busses in Class A service, 
as defined in Order Xo. 936” over an inbound and outbound 
route, the first ending, and the latter beginning, at Safe- 
way's terminal at 12th Street and New York Avenue, X.W., 
Washington, D. C. (J.A. 59-62). The order did not grant 
Safeway permission to make stops at any point in the Dis¬ 
trict other than the terminal just mentioned. Section 2 of 
the order provided as follows (J.A. 60): 

“That the busses of this company shall be operated 
in accordance with the orders of this Commission and 
other orders, regulations and laws governing the oper¬ 
ations of such public vehicles in the District of Co¬ 
lumbia.” 

The P.U.C. in a later order, Orders Xo. 2821 (J.A. 62-63), 
duly approved by the Joint Board, modified Safeway’s in¬ 
bound and outbound routes. The P.U.C. did not, however, 
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grant Safeway the authority in this order to stop at any 
point other than its District terminal at 12th Street and 
New York Avenue, X.W. 

The facts herein show: (1) that Safeway on its outbound 
trips has picked up passengers in the District at points 
other than its terminal; and (2) that Safeway on its in¬ 
bound trips is discharging passengers in the District at 
points other than its terminal (J.A. 4). Therefore, 
Safeway is violating the provisions of Section 40-603(e), 
D. C. Code, 1940 (see p. 26, infra), and Order Nos. 936, 
1060, and 2S21, and of the P.U.C., which, taken together, 
clearly withhold from Safeway the right to stop, while en¬ 
gaging in passenger operations, at any point in the Dis¬ 
trict other than at its terminal at 12th Street and New York 
Avenue, N.W. 2 

Third. The Merger Act (Section 44-201, D.C. Code, 1940; 
see p. 29, infra) prohibits the establishment of a bus line 
competitive with those of Transit without a prior finding 
by the P.U.C. that the competitive line is necessary for the 
convenience of the public. Such a finding is a prerequisite 
to Safeway’s legal operation of that line in competition 
with Transit’s lines even though interstate commerce is 
involved. 

- In the court below, Safeway introduced a certificate (J. A. 4S) of the 
executive secretary of the P. U. C. in which he stated that ‘ ‘ under the provi¬ 
sions of Sec. 3 (o) of . . . [Order Xo. 711, P. U. C. D. C. (192S)] it has 
been the recognized practice for interstate regular route operators of motor 
buses, to take on or discharge interstate passengers, on signal or notice to the 
driver on all buses operated in regular service and not fully loaded **. There 
ore four things to be noted about this certificate. (1) The statement of the 
executive secretary, who is not a member of the P. U. C., can obviously have 
no weight as an administrative ruling or as an administrative construction of 
any pertinent statute or commission order. (2) The statement points to no 
ruling of the P. TT. C. which gives recognition to the so-called recognized 
practice. (3) The statement refers to an order issued by the P. U. C. in 
1928, or three years before the enactment of Section 40-603(e), D. C. Code, 
1940 (see p. 26. infra), which required that orders relating to the routes and 
stops of carriers be approved by the Joint Board. P. U. C. Order Xo. 936 was 
issued by P. l\ C. and approved by the Joint Board after the enactment of 
Section 40603(c). (4) The so-called recognized practice runs squarely in the 

face of the provisions of Section 40-603(e) and P. U. C. Orders Xos. 936, 
1060, and 2821. In view of these considerations, it is submitted that the 
certificate of the executive secretary can have no operative significance in this 
case. 
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The legislative history of the Merger Act shows that an 
essential factor in that legislation was the protection of the 
unified system (i.e., Capital Transit Company) from un¬ 
restrained competition 3 either in intra-District or in inter¬ 
state transportation of passengers. The preamble of the 
Unification Agreement, approved in the Merger Act (47 
Stat. 752), shows on its face that Congress was cognizant 
of the fact that it was dealing with the unification of a 
transit svstem “in the business of a street railwav and 
bus transportation within the District of Columbia or be¬ 
tween the District of Columbia and adjacent states . . . ” 
(Italics supplied.) In the second paragraph of the Unifi¬ 
cation Agreement, it was provided that Capital Transit 
Company shall have “power subject to the approval of the 
Public Utilities Commission to acquire, construct, own, and 
operate directly transit properties within the District of 
Columbia, and either directly or through subsidiaries in 
adjacent States, including the power to acquire, own and 
operate the properties to be co>iveyed to the Xew Company 
[Capital Transit Company] in accord-awe with this agree¬ 
ment ...” (Italics supplied.) And it was stated in a 
committee report 4 that: “Xo competitive street railway 
or busline is to be established without the prior issuance 
by the Public Utilities Commission of a certificate of con¬ 
venience and necessity.” Since the major part of the uni¬ 
fied system was located within the District, it was only 
natural for Congress to choose its local agency, the P.U.C., 
as the body to determine whether the establishment of com- 

3 See ‘‘Study on Merger History” by Harley Wilson, reported in Hearings 
on H. J. Res. 276, 70th Congress, 1st Sess., p. 404; Report of Bureau of 
Efficiency, Dec. 4, 192S, par. XII, reported in Senate Doc. Xo. 1S4, 70th Con¬ 
gress, 2d Sess. pp. 51-52; Hearings on H. J. Res. 159, 71st Congress. 2nd Sess., 
Jan. 21, 1930. p. 13; Senate Rept. Xo. 691. on H. J. Res. 154. 72nd Congress. 
1st Sess., May 9, 1932, p. 6; House Rept. Xo. 1030, on H. J. Res. 154, 72nd 
Congress. 1st Sess., Apr. 9, 1932, p. 4. 

* H. Rept. Xo. 1030, 72d Cong., 1st Sess., p. 4. 
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petition with the streetcar and bus lines of the unified sys¬ 
tem, whether within or without the District, should be per¬ 
mitted. Of course, this does not mean, and Transit does not 
here contend, that all competition is barred. But it does 
mean that a carrier must obtain prior approval from the 
P.U.C. before it can compete with Transit. 

There can be no question of the power of Congress to 
grant to the P.U.C., as its agent, the authority to protect 
the operations of Capital Transit from destructive com¬ 
petition arising out of competitive transportation facilities 
both in intra-District commerce and in interstate commerce. 
When legislating for the District of Columbia, under Ar¬ 
ticle I, Section 8, Clause 17, of the Constitution, Congress 
exercises its plenary national power as well as all of the 
powers of legislation which may be exercised by a State. 
Katio-md Mutual Ins. Co. v. Tidewater Transfer Co., 337 
U.S. 5S2, 590-591, 600-602, 69 S. Ct. 1173, 93 L. Ed. 1556 
(1949); O'Donoyhue v. United States, 289 U.S. 516, 538-540, 
53 S. Ct. 740, 77 L. Ed. 1356 (1933); Atlantic Cleaners <£• 
Dyers v. United States. 286 U.S. 427, 434-435, 52 S. Ct. 607, 
76 L. Ed. 1204 (1932): Keller v. Potomac Electric Co., 261 
U.S. 428, 442, 43 S. Ct. 445, 67 L. Ed. 731 (1923). Any argu¬ 
ment that Congress cannot also exercise its powers under 
the Commerce Clause of the same Article in legislating for 
the District was settled to the contrary in Neild v. District 
of Columbia. 71 App. D.C. 306, 110 F.2d 246, 249-252, in 
which this Court stated: 

“In fact, when it legislates for the District, Congress 
acts as a legislature of national character, exercising 
complete legislative control as contrasted with the 
limited power of a state legislature, on the one hand, 
and as contrasted with the limited sovereignty which 
Congress exercises within the boundaries of the states, 
on the other. As the commerce clause operates as a 
limitation solely upon the states, it constitutes no bar 
to the action of Congress in any event. • • • it xnay 
exercise, also, within the District, general legislative 
powers delegated to Congress by the Constitution; as 


16 


for example the power granted by the commerce 
clause.” (Pp. 250-251.) 

Consistently with the legislative history of the Merger 
Act, the United States District Court for the District of 
Columbia has held that a carrier proposing to conduct in¬ 
terstate carriage between the District and Virginia could 
not compete with an interstate line of Transit extending 
into Virginia until the P.U.C. first made a finding of public 
convenience. Capital Transit Co. v. Eigen, ct al., C.A. 971, 
D.CJD.C. 1938,'*’ appeal dismissed, Arlington & Fairfax Rail¬ 
road Co. v. Capital Transit Co., et al.. 71 App. D.C. 53, 109 
F.2d 345. Furthermore, the P.U.C. held in the Anchorage 
case 5 6 that an interstate carrier of passengers holding au¬ 
thority from the Commission to operate to a terminal just 
inside the District Line could not extend its interstate op¬ 
erations to downtown Washington without a finding by the 
Commission of public convenience under the Merger Act. 
In reaching this conclusion, the Commission reasoned that 
the Merger Act was controlling since the carriage of 
interstate passengers by the carrier between downtown 
Washington and the carrier’s terminal at the District Line 
would be competitive with intra-District lines of Transit 
serving downtown Washington and the terminal at the Dis¬ 
trict Line. 

Thus, legislative history, judicial decision, and adminis¬ 
trative ruling prove that Safeway cannot operate its bus 
line in competition with Transit’s bus lines without a find¬ 
ing of public convenience by the Commission under 
the Merger Act. Despite this, it is admitted by Safe¬ 
way that it is operating its bus line here in question in com¬ 
petition with Transit’s bus lines without having first ob¬ 
tained a finding of public convenience from the Public 
Utilities Commission (see p. 4, supra). In so operating 

5 The district court’s opinion, findings of fact, conclusions of law, and judg¬ 
ment are set forth in the Appendix, pp. 29 to 37, infra. 

6 Order No. 3368, P. U. C. D. C. This order is set forth in the Appendix, 
pp. 38 to 43, infra. 
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its line, Safeway is violating the clear statutory prohibition 
contained in the Merger Act. 

The varied, continued, and repeated violations by Safe¬ 
way of the statutes and commission orders discussed above 
have caused Transit losses in its legally conducted opera¬ 
tions at a rate in excess of $5,100 per year (J.A. 5, 41-42). 
It is submitted that two conclusions must necessarily fol¬ 
low under the doctrine of the cases cited above (see pp. 9 
and 10, supra ): (1) Transit, in the course of lawfully 

conducting its operations under the provisions, privileges, 
and rights that it has under pertinent statutes and commis¬ 
sion orders, has, and is, suffering irreparable injury for 
which there is no adequate remedy at law. (2) The court 
below, as a court of equity, had jurisdiction to grant Transit 
injunctive relief to prevent the irreparable injury caused 
to Transit by Safeway’s illegal bus operations. 

The district court took a different view. It refused to 
exercise its equitable jurisdiction on the ground that 
Transit had not exhausted available administrative rem¬ 
edies (J.A. 69). The court did not particularize the 
remedies which it thought Transit should have exhausted 
before seeking court relief. However, it would seem (see 
pp. 6-7, supra), that the court had the folio wing in mind: 

(1) A complaint by Transit to the Interstate Commerce 
Commission under Section 222(b) of the Interstate Com¬ 
merce Act (49 U.S.C. §322 (b); see p. 25, infra), advising 
the Commission that Safeway is violating the restrictions 
contained in its certificate and requesting the Commission 
to compel Safeway to cease such violations either by tak¬ 
ing the administrative action provided by Sections 204(c) 
and 212(a) of the Interstate Commerce Act (49 U.S.C. 
§§ 304 (c) and 312(a); see p. 24 and 25, infra) or, as pro¬ 
vided by Section 222(b) of the Act (49 U.S.C. § 322(b); 
see p. 25, infra), by filing a complaint in a district court 
to enforce compliance by Safeway with the terms of its 
certificate. 
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(2) A representation to the Corporation Counsel of the 
District of Columbia that Safeway should be prosecuted 
in the Criminal Division of the Municipal Court for the Dis¬ 
trict of Columbia under Section 43-907, D.C. Code, 1940 
(see p. 28, infra ) for making stops in the District of Co¬ 
lumbia at points other than its District Terminal contrary 
to the provisions of Section 40-603(e), D.C. Code, 1940 
(see p. 26, infra), and for operating a bus line competitive 
with Transit’s K-4 and K-6 bus lines contrary to the pro¬ 
visions of the Merger Act (Section 44-201, D.C. Code, 1940; 
see p. 29, infra). 

(3) A representation to the P.U.C. that it should use 
the power given it by Section 43-303, D.C. Code, 1940 (see 
p. 27, infra), to issue an order directing Safeway to con¬ 
duct its operations legally and, in case of a refusal by Safe¬ 
way to do so, to seek, as provided in Section 43-906, D.C. 
Code, 1940 (see p. 27, infra) a court order compelling 
obedience by Safeway. 7 

Transit submits that the district court erred in ruling as 
it did. The doctrine of exhaustion of administrative rem¬ 
edies has no application to cases, such as the present, in 
which: (1) the facts are admitted; (2) the facts are not 
complicated and do not form the predicate for the exercise 
of administrative expertise or discretion pursuant to such 
statutory standards as reasonableness, public convenience 
and necessity, etc.; (3) the administrative process, so far 
as the exercise of administrative expertise and discretion 
are concerned, is complete; and (4) the only legal questions 
presented are whether the facts disclose violations of un¬ 
ambiguous provisions of statutes and outstanding admin¬ 
istrative orders. Broicn Lumber Co. v. L. <£ N.R. Co., 299 
D.S. 393, 57 S. Ct. 265, 81 L. Ed. 301 (1937); Texas 
& Pacific Ry. Co. v. Gulf , Colorado & Santa Fe Ry. Co., 270 

" The filing of a complaint in court by the I. C. C., by the Corporation 
Counsel, or the P. IT. C. ■would not constitute an administrative remedy to be 
exhausted by Transit within the meaning of the doctrine of exhaustion of 
administrative remedies. Cf. U. S. ATkali Assn. v. United States, 325 U. S. 
196, 65 S. Ct 1120, S9 L. Ed. 1554 (1945). 
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U.S. 266, 46 S. Ct. 263, 70 L. Ed. 578 '(1926); Great 
Xorthern Railway Co. v. Merchants-Elevator Co., 259 U.S. 
285, 42 S. Ct. 477, 66 L. Ed. 943 (1922); Penn. 
R. R. Co. v. International Coal Co., 230 U.S. 184, 33 S. 
Ct. 893, 57 L. Ed. 1446 (1913); Armour <£ Co. v. Chi¬ 
cago. M., St. P. A’ Pac. Ry. Co., 1S8 F.2d 603 (1951); Wettre 
v. Hague, 168 F.2d 825 (C.A. 1, 1948). Cf. C.A.B. v. Mod¬ 
ern Air Transport, 179 F.2d 622 (C.A. 2, 1950). 

In these circumstances, the doctrine of exhaustion of 
administrative remedies does not require a party to apply 
to an administrative agencv for relief under admin- 
istrative remedies provided by statute as a condition 
precedent to seeking court relief. Brown Lumber Co. case, 
supra. In that case, a shipper, having successfully sought 
from the I.C.C. a reparation award against a carrier, 
brought suit in a federal district court to recover on the 
I.C.C. award. The right of the shipper to recover depended 
upon the proper construction to be given a combination 
rule appearing in the carrier’s tariff. The district court, 
differing with the view of the I.C.C. concerning the con¬ 
struction of the combination rule, dismissed the shipper’s 
suit. In affirming the action of the district court, the Su¬ 
preme Court, per Mr. Justice Brandeis, said (pp. 398-399): 

“The shippers contend that the construction given 
to the rule by the Commission is conclusive, because 
preliminary resort to the Commission was necessary. 
Texas & Pacific Ry. Co. v. American Tie & Timber Co., 
234 U.S. 138; Loomis v. Lehigh Valley R. Co., 240 U.S. 
43; Xorthern Pacific Ry. Co. v. Solum, 247 U.S. 477. 
They argue that such preliminary resort was neces¬ 
sary, since the interpretation and application of the 
rule involved (a) the exercise of sound administrative 
discretion as to technical and intricate matters of tariff 
application and the relation of tariffs one to another; 
(b) the reasonableness of a practice of routing as be¬ 
tween higher and lower-rated routes, and (c) uniform¬ 
ity in the application of rates, which is the paramount 
purpose of the Interstate Commerce Act. But the ar¬ 
gument is not sound. To determine whether the rule 
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was applicable to the several shipments does not call 
for, or indeed permit, the consideration of any of these 
matters. The simple question for decision, as to each 
shipment, is whether there existed ‘published through 
rates’ ‘in effect from point of origin to destination.’ 
The determination of that question requires ordinarily 
merely the examination of the tariffs. The enquiry 
would, in all respects, be like that commonly made by 
courts when called upon to construe and apply any 
other document. This is not a case like Standard Oil 
Co. (Indiana) v. United States, 2S3 U.S. 235, 23S, 239, 
where there was required ‘consideration of matters of 
fact and the application of expert knowledge for the 
ascertainment of the technical meaning of the words 
and a correct appreciation of a variety of incidents 
affecting their use.’ Here, the shippers might have 
brought their action at law without resort to the Com¬ 
mission.” (Italics supplied.) 

The same result was reached by the Supreme Court in 
the Great Northern case . supra. There, a shipper, rather 
than seeking relief from the I.C.C. under Sections 13 and 
16 of the Interstate Commerce Act (49 U.S.C. §§ 13 and 16) 
brought suit against a carrier for reparations in a state 
court. The right of the shipper to recover depended on 
whether its shipments were covered by an exception to a 
rule stated in the carrier’s tariff. The trial court ruled in 
favor of the shipper. In upholding the action of the trial 
court, the Supreme Court overruled the carrier’s conten¬ 
tion that the shipper should first have sought relief from 
the I.C.C. In so ruling, the Supreme Court said, per Mr. 
Justice Brandeis (pp. 293-294): 

“It may happen that there is a dispute concerning 
the meaning of a tariff which does not involve, prop¬ 
erly speaking, any question of construction. The dis¬ 
pute may be merely whether words in the tariff were 
used in their ordinary meaning, or in a peculiar mean¬ 
ing. This was the situation in the American Tie & 
Timber Co. Case, supra. The legal issue was whether 
the carrier did or did not have in effect a rate covering 
oak ties. The only matter really in issue was whether 





the word * lumber’ which was in the tariff, had been 
used in a peculiar sense. % The trial judge charged the 
jury: ‘If you believe from the evidence that oak rail¬ 
way cross ties are lumber within the meaning and 
usage of the lumber and railroad business, then you 
are charged the defendant had in effect a rate apply¬ 
ing on the ties offered for shipment.’ This question 
was obviously not one of construction; and there is 
not to be found in the opinion of this court, or in the 
proceedings in either of the lower courts, a suggestion 
that the case involved any disputed question of con¬ 
struction. The only real question in the case was one 
of fact; and upon this question of fact ‘the views of 
men engaged in the lumber and railroad business as 
developed in the testimony’ were in ‘irreconcilable con¬ 
flict,’ p. 146. As that question, unlike one of construc¬ 
tion, could not be settled ultimately by this court, pre¬ 
liminary resort to the Commission was necessary to 
ensure uniformity. The situation in Loomis v. Lehigh 
Valley K.R. Co., supra, was similar. There the ques¬ 
tion to be decided did not require the consideration of 
voluminous conflicting evidence; but it involved the 
exercise of administrative judgment. The carrier had 
been requested by a shipper of grain, fruits and vege¬ 
tables to supply cars for loading. In order to load 
ordinary box cars to the minimum capacity on which 
the freight rates are based and to the maximum to 
which the shipper is entitled, it is necessary that they 
should be equipped with grain doors or tranverse bulk¬ 
heads, so that they may safely contain the load and 
enable unloading to be done without waste and incon¬ 
venience. Those sent lacked the inside doors and bulk¬ 
heads. The carrier having refused to furnish these, 
the shipper was obliged to do so and sought reimburse¬ 
ment. The tariff was silent on the subject. The con¬ 
troverted question was not how the tariff should be 
construed, but what character of equipment should be 
deemed reasonable. To determine this enquiry the 
court held that preliminary resort to the Commission 
must be had. because ‘an adequate consideration of 
the . . . controversy would require acquaintance with 
many intricate facts of transportation and a consequent 
appreciation of the practical effect of any attempt to 
define services covered by a carrier’s published tariffs, 


or character of equipment which it must provide, or 
allowances which it may make to shippers for instru¬ 
mentalities supplied and services rendered.’ 

“In the case at bar the situation is entirely differ¬ 
ent from that presented in the American Tie & Timber 
Co. Case, or in the Loomis Case. Here no fact, evi¬ 
dential or ultimate, is in controversy; and there is no 
occasion for the exercise of administrative discretion. 
The task to he performed is to determine the meaning 
of words of the tariff which were used in their ordinary 
sense and to apjdy that meaning to the undisputed 
facts. That operation was solely one of construction; 
and preliminary resort to the Commission was , there¬ 
fore. unnecessary." (Italics supplied.) 

The doctrine of these two cases and the other cases cited 
with them (see pp. 1S-19, supra) establishes, as we 
have already said, that the doctrine of exhaustion 
of administrative remedies can have no application to the 
circumstances of the instant case which, on the basis of 
admitted and uncomplicated facts, present but questions 
of law concerning: the effect of unambiguous terms of stat¬ 
utes and commission orders. This conclusion is not affected 
by Akers Motor Lines v. Malone Freight Lines, SS F. Supp. 
655 (D. C. X. D. Ala. 1950), the case relied on by Safeway 
in the court below. That decision stands merely for the 
principle that a case involving a complicated question of 
fact calling for the exercise of administrative expertise 
must be submitted to the proper administrative body before 
resort can be had to court. This principle can have no ap¬ 
plication to the present case since it does not present ques¬ 
tions of fact calling for the exercise of such expertise. 8 

s It is pertinent to note that no mention of the necessity for exhaustion of 
administrative remedies was made in the cases cited above (see pp. 9 and 10, 
supra ) for the proposition that a court of equity has jurisdiction to grant a 
carrier relief from the illegal operations of another carrier. Yet in many of 
these cases administrative remedies were available. E.g., Brooklyn City Rail¬ 
road Co. v. Whalen, supra (§ 57, Public Service Law. McKinney’s Consolidated 
Laws of New York): City Coach Company v. Gastonia, supra (§ 62-119, 
General Statutes of North Carolina (1943)); A'ctr York. V. 77., <$■ 27. Railroad 
Co. v. Deister. supra (Cf. Annotated Laws of Massachusetts. 194S. C. 158, 
$ 49): Pocahontas Transportation Co. v. Craft, supra (W. Va. Code Anno. 
(1923), C. 150 $ 18). 








23 


In view of the foregoing, it is submitted that the court 
below had jurisdiction over Transit’s complaint and that 
it committed error in dismissing the complaint on the 
ground that Transit had not exhausted administrative 
remedies. 

CONCLUSION. 

The order of the district court should be reversed. 

Respectfully submitted, 

Edmund L. Jones, 

Colorado Building, 

Washington, D. C. 

F. G. Awalt, 

W. V. T. Justis, 

Daeyal A. Myse, 

822 Connecticut Avenue, N. W., 
Washington 6, D. C., 

Attorneys for Capital Transit 
Company. 
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APPENDIX. 

A. Statutory Provisions. 

Section 204(c) of the Interstate Commerce Act, as it ap¬ 
pears in 49 U.S.C. § 304(c), reads as follows: 

Upon complaint in writing: to the Commission by any 
person. State board, organization, or body politic, or upon 
its own initiative without complaint, the Commission may 
investigate whether any motor carrier or broker has failed 
to comply with any provision of this chapter, or with any 
requirement established pursuant thereto. If the Commis¬ 
sion. after notice and hearing:, finds upon any such inves¬ 
tigation that the motor carrier or broker has failed to com¬ 
ply with any such provision or requirement, the Commis¬ 
sion shall issue an appropriate order to compel the carrier 
or broker to comply therewith. Whenever the Commission 
is of opinion that any complaint does not state reasonable 
grounds for investigation and action on its part, it may 
dismiss such complaint. 

Section 206(a) of the Interstate Commerce Act, as it ap¬ 
pears in 49 U.S.C. § 306(a), reads in pertinent part as fol¬ 
lows: 

(1) Except as otherwise provided in this section and in 
section 310a of this title, no common carrier by motor ve¬ 
hicle subject to the provisions of this chapter shall engage 
in any interstate or foreign operation on any public high¬ 
way, or within any reservation under the exclusive juris¬ 
diction of the United States, unless there is in force with 
respect to such carrier a certificate of public convenience 
and necessitv issued bv the Commission authorizing such 
operations . . . 

Section 212(a) of the Interstate Commerce Act, as it ap¬ 
pears in 49 U.S.C. § 312(a), reads as follows: 

Certificates, permits, and licenses shall be effective from 
the date specified therein, and shall remain in effect until 









25 


suspended or terminated as herein provided. Any such 
certificate, permit, or license may, upon application of the 
holder thereof, in the discretion of the Commission, be 
amended or revoked, in whole or in part, or may upon com¬ 
plaint, or on the Commission’s own initiative, after notice 
and hearing, be suspended, changed, or revoked, in whole 
or in part, for willful failure to comply with any provision 
of this chapter, or with any lawful order, rule, or regula¬ 
tion of the Commission promulgated thereunder, or with 
any term, condition, or limitation of such certificate, per¬ 
mit, or license: Provided, however, That no such certifi¬ 
cate, permit, or license shall be revoked (except upon ap¬ 
plication of the holder) unless the holder thereof willfully 
fails to comply, within a reasonable time, not less than 
thirty days, to be fixed by the Commission, with a lawful 
order of the Commission, made as provided in section 304 
(c) of this title, commanding obedience to the provision of 
this chapter, or to the rule or regulation of the Commission 
thereunder, or to the term, condition, or limitation of such 
certificate, permit, or license, found by the Commission to 
have been violated by such holder: And provided further. 
That the right to engage in transportation in interstate or 
foreign commerce by virtue of any certificate, permit, li¬ 
cense, or any application filed pursuant to the provisions 
of sections 306, 309, or 311 of this title, or by virtue of the 
second proviso of section 306(a) of this title or temporary 
authority under section 310a of this title, may be suspended 
by the Commission, upon reasonable notice of not less than 
fifteen days to the carrier or broker, but without hearing 
or other proceedings, for failure to comply, and until com¬ 
pliance, with the provisions of sections 311(c), 317(a), or 
318(a) of this title or with any lawful order, rule, or regu¬ 
lation of the Commission promulgated thereunder. 

Section 222(b) of the Interstate Commerce Act, as it ap¬ 
pears in 49 U.S.C. 322(b), reads as follows: 

If any motor carrier or broker operates in violation of 
any provision of this chapter (except as to the reasonable- 
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ness of rates, fares, or charges and the discriminatory char¬ 
acter thereof), or any rule, regulation, requirement, or or¬ 
der thereunder, or of any term or condition of any certifi¬ 
cate or permit, the Commission or its duly authorized agent 
may apply to the district court of the United States for 
any district where such motor carrier or broker operates, 
for the enforcement of such provision of this chapter, or 
of such rule, regulation, requirement, order, term, or con¬ 
dition: and such court shall have jurisdiction to enforce 
obedience thereto by a writ of injunction or by other proc¬ 
ess, mandatory or otherwise, restraining such carrier or 
broker, his or its officers, agents, employees, and represen¬ 
tatives from further violation of such provision of this 
chapter or of such rule, regulation, requirement, order, 
term, or condition and enjoining upon it or them obedience 
thereto. 

Section 40-603(e), D. C. Code, 1940, reads as follows: 

The commissioners may in the administration of this 
chapter, section or any provision of the Traffic Acts for the 
District, exercise any power or perform any duty conferred 
on them by this chapter through such officers and agents of 
the District as the commissioners may designate. The com¬ 
missioners are further authorized and empowered to make, 
modify, repeal, and enforce reasonable rules and regula¬ 
tions in respect to the movement of traffic, speed, length, 
weight, height, width, routing, and parking of vehicles, and 
the establishment and location of hack stands: Provided , 
That the commissioners shall establish and locate parking 
areas in the vicinity of governmental establishments for 
use only by members of Congress and governmental offi¬ 
cials when on official business: Provided further , That as 
to all common carriers by vehicle which enter, operate in, 
or leave the District of Columbia, the power to route such 
vehicles within the District of Columbia, to regulate their 
equipment other than that specifically named elsewhere in 
this chapter, to regulate their schedules and their loading 
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and unloading, to locate their stops, and all platforms and 
loading zones and to require the appropriate marking 
thereof, is vested in the Public Utilities Commission of the 
District of Columbia: Provided further. That whenever 
any order, rule, or regulation of the Public Utilities Com¬ 
mission shall be made relative to the routing of common 
carrier vehicles, to the location of their stops, to the estab¬ 
lishment or change in location of platforms, loading zones, 
or other spaces on the public highway to be reserved for 
any purpose whatsoever, or to the appropriate marking 
thereof, or whenever any order, rule, or regulation of the 
District commissioners shall be made which affects such 
routing, stops, platforms, zones, or spaces, said order, rule, 
or regulation shall, prior to promulgation, be referred to 
a joint board to be composed of the commissioners of the 
District of Columbia and the members of the Public Util¬ 
ities Commission, which is hereby authorized and created. 
Such joint board may, by the affirmative action of any three 
members thereof, adopt rules and regulations which, when 
promulgated, shall be binding and shall have the full force 
and effect of law, and the engineer commissioner shall be 
the chairman of such joint board, and shall have but one 
vote. Any of said rules and regulations, after reasonable 
trial and within a reasonable time, may be changed by the 
joint board upon the request of the commissioners of the 
District of Columbia or of the Public Utilities Commission. 

Section 43-303, D. C. Code, 1940, reads as follows: 

The commission shall have power, after hearing and no¬ 
tice by order in writing, to require and compel every pub¬ 
lic utility to comply with the provisions of chapters 1-10 
of this title, and with all other laws of the United States 
applicable, and any municipal ordinance or regulation re¬ 
lating to said public utility, and to conform to the duties 
upon it thereby imposed or by the provisions of its own 
charter, if any charter has or shall be granted it: Pro¬ 
vided , That nothing herein contained shall be held to re- 
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lieve any public utility, its officers, agents, or servants, 
from any punishment, fine, forfeiture, or penalty for vio¬ 
lation of any such law, ordinance, regulation, or duty im¬ 
posed by its charter, nor to limit, take away, or restrict 
the jurisdiction of any court or other authority which on 
March 4, 1913, had or which may thereafter have power to 
impose any such punishment, fine, forfeiture, or penalty. 

Section 43-906, D. C. Code, 1940, reads as follows: 

If any public utility shall violate any provision of chap¬ 
ters 1-10 of this title, or shall do any act herein prohibited, 
or shall fail or refuse to perform any duty enjoined upon 
it for which a penalty has not been provided, or shall fail, 
neglect, or refuse to obey any lawful requirement or order 
made by the commission, or any judgment or decree made 
by any court upon its application, for every such violation, 
failure, or refusal such public utility shall forfeit and pay 
to the District of Columbia the sum of $200 for each such 
offense. In construing and enforcing the provisions of this 
section, the act, omission, or failure of any officer, agent, 
or other person acting for or employed by any public util¬ 
ity acting within the scope of his employment and instruc¬ 
tions shall in every case be deemed to be the act, omission, 
or failure of such public utility. 

Section 43-907, D. C. Code, 1940, reads as follows: 

Prosecution for violation of any rule, order, or regula¬ 
tion made, adopted, or approved by the Public Utilities 
Commission under authority of chapters 1-10 of this title, 
or section 40-603, or sections 47-2401 to 47-2450, or by the 
Joint Board under authority of section 40-603 or sections 
47-2301 to 47-2350, shall be on information in the Police 
Court of the District of Columbia, in the name of the Dis¬ 
trict of Columbia, by the corporation counsel or any of his 
assistants. Any person, corporation, or public utility vio¬ 
lating any such rule, order, or regulation shall, upon con¬ 
viction, he fined not more than $200.00: Provided, That 
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the provisions of sections 43-907, 43-90S shall not be con¬ 
strued to apply to rules, orders, or regulations adopted or 
promulgated by the Commissioners of the District of Co¬ 
lumbia which are not specifically required to be referred 
to the Joint Board or subject to the approval of such board: 
Provided further. That with respect to orders, rules, or 
regulations made or adopted by the Public Utilities Com¬ 
mission under authority of chapters 1-10 of this title, this 
section shall be construed to apply only to such orders, 
rules, or regulations as are subject to the penalties specif¬ 
ically provided in section 43-906. 

Section 44-201, D. C. Code, 1940, reads as follows: 

Xo competitive street railway or bus line, that is, bus or 
railway line for the transportation of passengers of the 
character which runs over a given route on a fixed sched¬ 
ule, shall be established without the prior issuance of a 
certificate by the Public Utilities Commission of the Dis¬ 
trict of Columbia to the effect that the competitive line is 
necessary for the convenience of the public. 


B. Opinion, Findings of Fact, Conclusions of Law, and 
Judgment, in Capital Transit Co. v. Eigen, et al., C.A. 971, 
D.C. D.C. 1939, as reprinted at pages 38 to 45 in the rec¬ 
ord on appeal in Arlington <£• Fairfax Railroad Co. v. Cap¬ 
ital Transit Co., et al.. Xo. 7357, U.S. App. D.C., appeal 
dismissed 71 App. D.C. 53,109 F. 2d 345: 

44 Transcript of Oral Memorandum Opinion 

of the Court 

Filed February 16 1939 

* # • 

“This country has gone a long way in the last hundred 
years. As I recall it, in the steam railroads the B. and O. 
ran their first train around 1845. Within my lifetime, and 
I am sixty-two years old, I saw with amazement the first 
electric car running into the city of Washington. Then 
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later still I saw again to my amazement the first auto¬ 
mobile run in Washington. Then later still to my greater 
amazement I saw the first airship fly over the city from 


Fort Myer, Virginia. 

“Xow, when you use those terms “railroad/" “electric 
car,” “automobile" or “bus,” as it is called, and “air¬ 
ship," you use them as distinguished from one another. 
And, when you take the defendant company, the Arlington 
and Fairfax Auto Railroad Company, an auto in the com¬ 
mon sense of the word is not a railroad, a railroad is not 
an auto, an automobile is not a steam engine, a railroad is 
not an electric road, and neither a railroad nor an electric 
road is a bus line. 

“In the opinion of the Court this line operated by this 
defendant, the Arlington and Fairfax Auto Railroad Com¬ 
pany, is not a railroad as used in the ordinary meaning of 
that word, and it is not an electric road in the ordinary 
usage and meaning of that word, and it is essentially a bus 
line. A bus is an automobile that is run by means of a 
gasoline engine as its locomotive force. 


“Xow, coming to the term ‘pick up and delivery service,’ 
that term without doubt arose when railroads were in use 
and the railroad could build just so far with its heavy track 
and ties and rails and stone ballast and heavy cars and 
steam engines and could go no farther. When automobiles 
came into use, and even before that, with trucks 
45 pulled by horses and driven by drivers, the railroads 
would, in order to give better service, quicker serv¬ 
ice, more direct service, go around and try to gather up 
people and merchandise and bring them up to the terminal 
of the railroad. Especially did they do that when trucks 
operating on gasoline began to haul merchandise and when 
busses began to haul passengers and deliver them practi¬ 
cally to their doors or places of destination inside the city 
from their doors or destination in the city that they had 
left. from. 

“When you talk about the term ‘pick up and delivery 
service’ as applying to busses I think the term is misused 
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and misplaced. That term does not apply to busses unless 
you have a large bus and bring people just to a certain 
place and then have a taxicab if you will, take them to their 
various homes. But generally speaking that is the mean¬ 
ing of these words. 

‘‘But even though you apply those words to that situa¬ 
tion of where a large bus would haul people to a terminal 
and then have smaller busses or automobiles take them to 
the various places within the area of the terminal, where 
you might apply that term ‘pick up and delivery service’ 
and the term ‘terminal area’ to such a bus line, yet, when 
the bus has no terminal except the end of the track, resting 
place, or station, and when you have that same bus going 
on right to people's houses or within a square or two of 
them and delivering them there, and going around to their 
houses or within a square of them and picking them up and 
going back to this place that you call the terminal and car¬ 
rying them on their journey, then that is not pick up and 
deliverv service in anv sense of the words, and vou should 
not apply the words ‘terminal area’ to a bus line of that 
character. 

“As soon as this defendant Arlington and Fairfax Auto 
Railroad Company continues on with that one individual 
bus or with other individual busses from Rosslyn across 
the Key Bridge or across the Highway bridge and comes 
into Washington, thev have extended their terminal from 
Rosslyn to Washington. Rosslyn then becomes one of the 
stations along their line and Washington becomes the ter¬ 
minal of the line. 

“That seems to me to be the common sense and the real 
facts and the real conditions and the real circumstances in 
this case. 

46 “Xow, under those circumstances the Court is of 
the opinion that Part One of the Interstate Com¬ 
merce Act does not apply, that Part Two of the Interstate 
Commerce Act does apply, and that the Merger Act of the 
District of Columbia likewise applies; and that the Public 
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Utilities Commission should not have passed any order 
providing for a route for this defendant company through 
the streets of Washington. 

‘‘Taking an analogy that runs through my mind, suppose 
a person went to the building permit office up here in the 
District Building and asked for a permit to build a build¬ 
ing. Suppose that this same person went there asking them 
to fix the height of the building that could be put on this lot 
and how much air space they would have to allow around 
the building and what the thickness of the walls should be 
and what the weight of the steel girders should be; and the 
building inspector's office should undertake to issue an or¬ 
der providing for limiting the height of the building, how 
much air space should be around it, the width of the walls, 
and the weight and thickness of the steel girders of a pos¬ 
sible building that thev do not know is ever going to be 
erected, and say, ‘This is all done providing, however, you 
comply with the law in regard to buildings/ that is putting 
the cart before the horse. 

“The Public Utilities Commission has done a futile thing 
if a certificate of public convenience and necessity is not 
going to be issued and if it is not the duty of this defendant 
company to obtain one. They have put the Capital Transit 
Company into the situation where the defendant company 
has all that it says it now requires. The defendant com¬ 
pany says, ‘We don't have to proceed to get any certificate 
of convenience and necessity under Part One of the Inter¬ 
state Commerce Act. We don't have to get a certificate of 
convenience and necessity under Part Two of the Interstate 
Commerce Act. We don't have to get any certificate of 
convenience and necessity under the Merger Act/ 

“Well, if that is true, they can start right into the Dis¬ 
trict of Columbia tomorrow and operate. They already 
have their route. 

“Accordingly I will decide in favor of the plaintiff and 
against the defendant railroad company and against the 
Public Utilities Commission. Counsel may prepare find- 
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ings of fact and conclusions of law and a judgment in ac¬ 
cordance with the decision that I have made.” 

47 It is stipulated that the foregoing is a true copy 
of opinion delivered orally by the Court in the above 
action on January 4,1939, and may be printed in the record 
on appeal. 

G. Thomas Dunlop 
S. R. Bowen per D 
Attorneys for Capital Transit Co. 

Edmund D. Campbell 
Stuart T. Saunders 
F. K. Lane 

Attorneys for Arlington & Fairfax 
Auto Railroad Company 


4S Findings of Fact 

Filed January 19 1939 

* # • 

This cause having been heard by the Court upon bill, an¬ 
swer and proof upon final hearing the Court makes the fol¬ 
lowing findings of fact, in addition to those admitted by 
defendants' answers: 

1. The defendant Arlington & Fairfax Auto Railroad 
Company is at present operating solely in the State of Vir¬ 
ginia from the town of Fairfax and from Green Valley, 
both in Fairfax County, to a point in Virginia at or about 
the boundary line between the State of Virginia and the 
District of Columbia in Rosslyn at the south end of the Key 
Bridge, by means of so-called auto-railer vehicles running 
on rails, which vehicles are equipped to run both on rails 
and on the highway. 

2. The terminus of the said defendant’s line is at present 
in the State of Virginia near the boundary line between the 
District of Columbia and the State of Virginia at the south 
end of the Key Bridge. 
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3. The auto-railer vehicles operated by the said defend¬ 
ant are essentially buses or motor vehicles and are not dis¬ 
tinguishable from such vehicles as conduct passenger trans¬ 
portation by bus within the meaning of Part II of the Inter¬ 
state Commerce Act, commonly known as the Motor Car¬ 
rier Act. 1935: and the operation proposed to be conducted 
by the defendant Company by running such auto-railer 
vehicles off of its tracks at its terminal in Rosslyn, Vir¬ 
ginia, and over the highways into and through the 

49 streets of the City of Washington and the District 
of Columbia over routes on fixed schedules to a cer¬ 
tain point in the District of Columbia as designated and 
fixed by Order Xo. 1737 of the Public Utilities Commission 
of the District of Columbia, dated November 30, 193S, or 
otherwise in the District of Columbia, would constitute an 
extension of its line-haul service by bus in and into the 
District of Columbia and the establishment and location 
of a new terminal in the District of Columbia for motor 
bus transportation within the District of Columbia within 
the meaning of said Part II of the Interstate Commerce 
Act and Section 4 of the Joint Resolution of Congress, ap¬ 
proved January 14. 1933, known as the Merger Act; there¬ 
by changing its terminal from its present location in Ross¬ 
lyn, Virginia, to a designated point in the District of Co¬ 
lumbia with the result that Rosslyn would be an intermedi¬ 
ate station upon its line and not its terminal as at present. 

4. The said defendant has no station in the District of 
Columbia and the operation proposed to be conducted by 
it is not “pick up and delivery service” within any terri¬ 
tory in which it already has a terminus but it is endeavor¬ 
ing to avoid the necessity of obtaining the certificate that 
would be required were it as a railroad seeking to extend 
its tracks, or as a motor bus carrier seeking to extend its 
carriage by motor bus, into the District of Columbia and 
the City of Washington and the District of Columbia are 
not within its terminal area within the ordinarv, usual and 
proper meaning of those terms as used in connection with 
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the operations of steam railroads under the provisions of 
Part I of the Interstate Commerce Act: but such op- 

50 eration is in the nature of passenger transportation 
by bus over given routes on fixed schedules within 

the meaning of the provisions of both Part II of the Inter¬ 
state Commerce Act known as the Motor Carrier Act, 1935 
and Section 4 of the Joint Resolution of Congress, ap¬ 
proved January 14, 1933, known as the Merger Act. 

5. The said defendant does not at present conduct inter¬ 
state operations by operating its vehicles into the District 
of Columbia and does not have and does not claim to have 
any franchise rights in the District of Columbia and does 
not operate within the District of Columbia. 

6. The Capital Traction Company, whose property and 
franchises were acquired by the plaintiff, had during the 
vears 1922 and 1923 built its under-ground conduit trollev 
tracks, a distance of about nine-tenths of a mile, across 
Key Bridge including a loop at the south end of said Bridge 
at a cost of $124,089. The purpose of this investment was 
to provide a terminal at Rosslyn for the pick up of Vir¬ 
ginia passengers coming to that point who otherwise upon 
the discontinuance of the old Acqueduct Bridge would have 
had no other access by means of mass transportation to the 
District of Columbia, and also for the purpose of deliver¬ 
ing passengers in the opposite direction. Approximately 
318,000 passengers per annum are carried by the Capital 
Transit Company to or from the terminal of the said de¬ 
fendant Company in Rosslyn, Virginia, who board or leave 
the vehicles of said defendant Company at its said ter¬ 
minus. The operation proposed by the said defendant will 
result in diverting these passengers from the street cars 

of the plaintiff. This diversion of traffic would re- 

51 suit in a loss of net revenue to the plaintiff of ap¬ 
proximately $20,000 per year which could not be re¬ 
covered or offset by any saving in expense and would work 
irreparable injury, loss and damage to the plaintiff. 
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Conclusions of Laic 

The Court concludes as matter of law that: 

1. Before the defendant Company can lawfully conduct 
the operation which it proposes and for which the Public 
Utilities Commission of the District of Columbia has by 
its Order Xo. 1737, dated November 30, 193S, fixed and 
designated routes within the District of Columbia, it must 
secure a certificate of convenience and necessity for trans¬ 
portation by bus under Part II of the Interstate Com¬ 
merce Act, known as the Motor Carrier Act, 1935 and also 
a certificate of convenience and necessity from the Public 
Utilities Commission of the District of Columbia as pro¬ 
vided by Section 4 of the Joint Resolution of Congress, 
approved January 14, 1933, known as the Merger Act. 

2. Order Xo. 1737 of the Public Utilities Commission of 
the District of Columbia, dated November 30, 193S, is un¬ 
reasonable. unlawful, null and void. 

3. The said Defendant Arlington & Fairfax Auto Rail¬ 
road Company should be permanently enjoined from oper¬ 
ating its vehicles over the routes designated in said Order 
Xo. 1737 or otherwise in the District of Columbia unless 
and until the said defendant shall have obtained certifi¬ 
cates of convenience and necessity as aforesaid. 

52 4. The defendants. Public Utilities Commission of 

the District of Columbia and the Commissioners of 
the District of Columbia should be permanently enjoined 
from enforcing the provisions of the aforesaid Order Xo. 
1737, dated November 30, 193S, as approved by the Joint 
Board established in accordance with the provisions of an 
Act of Congress approved February 27, 1931, and from 
otherwise permitting said Order or the designation therein 
of routes over which the defendant Arlington & Fairfax 
Auto Railroad Company might operate its said vehicles in 
the District of Columbia, to become effective. 

By the Court, 

Daniel W. O’Donoghue 

Justice 


Jany 19-1939 
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53 Judgment 

Filed January 19 1939 

• • • 

Upon consideration of the complaint, answer, proof, 
stipulations, findings of fact and conclusions of law herein, 
it is this 19 day of January, 1939. 

Adjudged, that the defendant Arlington & Fairfax 
Auto Railroad Company be and it hereby is permanently 
enjoined from operating its vehicles from its terminal in 
Rosslvn, Virginia, into the District of Columbia over the 
Key Bridge and through the streets and avenues of the 
District of Columbia on fixed schedules over routes desig¬ 
nated by the Public Utilities Commission of the District of 
Columbia in its Order No. 1737, dated November 30, 1938, 
or otherwise, unless and until said defendant Company 
shall have obtained from the Interstate Commerce Com¬ 
mission and from the Public Utilities Commission of the 
District of Columbia certificates of convenience and neces¬ 
sity as provided by Part II of the Interstate Commerce 
Act known as the Motor Carrier Act, 1935 and Section 4 
of the Joint Resolution of Congress approved January 14, 
1933, known as the Merger Act. 

And it is Further Adjudged, that the Public Util¬ 
ities Commission of the District of Columbia and the Com¬ 
missioners of the District of Columbia be and they hereby 
are permanently enjoined from enforcing the provisions of 
Order No. 1737 of the Public Utilities Commission of the 
District of Columbia, dated November 30, 1938, as ap¬ 
proved by the Joint Board established in accordance with 
the provisions of an Act of Congress approved February 
27, 1931 and from otherwise permitting said Order or the 
designation thereunder of routes over which the defendant 
Arlington & Fairfax Auto Railroad Company might oper¬ 
ate its said vehicles in the District of Columbia, to become 
effective. 

By the Court, 

Daniel W. O’Donoghue 

Justice 
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C. Order No. 3368, P.U.C. D. C.: 

TUBLIC UTILITIES COMMISSION OF THE DISTRICT OF COLUMBIA 

Order No. 336S 

April 26, 1948. 

P.U.C. No. 3331, 

Formal Case No. 376. 

In the Matter of 

The Application of Anchorage Transportation, Inc., for 
Routine: Between the Marvland-District of Columbia 
Line to Safeway Terminal at 12th Street and New 
York Avenue. 

Nature of Proccedhig. 

On November 13, 1947, Anchorage Transportation, Inc., 
by its attorney, filed with this Commission an application 
in which it was stated that Anchorage has been granted 
temporary authority to operate the services and facilities 
of Harry V. Dawson, doing business as Oriole Motor Coach 
Lines. The temporary operation now being performed by 
Anchorage is between points in the State of Maryland and 
a terminal at Georgia and Alaska Avenues, Northwest, just 
inside the District of Columbia line. 

The application states that arrangements have been made 
by Anchorage to use the facilities of the bus terminal of 
Safeway Trails, Inc., at 12th Street and New York Avenue, 
Northwest, in downtown Washington, ‘‘and it is desired by 
Anchorage to extend its services from its present terminus 
at Georgia and Alaska Avenues, N.W. to the aforesaid 
Safeway terminal on November 25, 1947”. This Commis¬ 
sion was requested to designate routes for operation of the 
proposed extension of its services between Georgia and 
Alaska Avenues and 12th Street and New York Avenue, 
Northwest. 
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Anchorage also requested permission from this Commis¬ 
sion “to pick up and discharge passengers at 14th and K 
Streets, loth and K Streets, U and 16th Streets, Kennedy 
and 16th Streets and the Walter Reed Hospital”. The ap¬ 
plication stated that Anchorage also wishes to retain the 
privilege of discharge and pick-up of passengers at Georgia 
and Alaska Avenues, which authority it now has. 

In a conference between the attorney for Anchorage and 
the Commission’s staff, it was pointed out that authority 
“to pick up and discharge” passengers at the various 
points would constitute intra-District operation. Follow¬ 
ing this conference. Anchorage amended its application by 
letter dated December 3, 1947, for authority to discharge 
interstate passengers on in-bound trips to the District and 
to pick up interstate passengers at the same points on out¬ 
bound trips into the State of Maryland. 

Capital Transit Company filed a protest to the granting 
of the application and contended that the granting of such 
request in the absence of a certificate of convenience and 
necessity by the Commission, pursuant to Section 4 of the 
Merger Act (47 Stat. 752, ch. 10), would be unlawful; that 
the designation of such routes would contribute substan¬ 
tially to congestion in the downtown area of Washington, 
and would not be in the public interest. Under date of 
January 12, 1948, the Commission issued its notice of a 
formal public hearing on the application and the protest, 
to be heard on January 26, 1948. 

Position of Anchorage. 

When the proceeding came on for hearing, the attorney 
for Anchorage stated that he did not appear in the position 
of an applicant for a competitive street railway or bus line 
for the transportation of persons between points and places 
in the District of Columbia. He stated that he did not be¬ 
lieve the matter of competition with Capital Transit Com¬ 
pany was properly before the Commission, and that the 
applicable statute is Section 40-603 of the D. C. Code, which 
authorizes the routing and location of stops in the District 
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of Columbia for common carriers by vehicle. The attorney 
for Anchorage took the position at the hearing that this 
Commission cannot hear testimony on convenience to peo¬ 
ple who live in Maryland and are destined to the District 
of Columbia, and that the extended service applied for was 
not a competitive operation in any manner with Capital 
Transit Company. He contended, therefore, that Section 4 
of the Merger Act is not applicable. He stated that An¬ 
chorage's position in this proceeding is that, as successor 
to the original holder of the certificate from Interstate 
Commerce Commission, it “desires to bring the service 
into downtown Washington in the same manner that all 
other suburban lines serve the downtown area of Wash¬ 
ington*'. and to serve people who are residents of the State 
of Maryland but who are either employed within the Dis¬ 
trict or shop within the District. He contended this serv¬ 
ice is granted under the authority held by the predecessor 
from the Interstate Commerce Commission. He admitted 
that the operations under such authority have always ter¬ 
minated at Georgia and Alaska Avenues. 

In its brief filed February 24,194S, Anchorage made sub¬ 
stantially the same argument and contended that since it 
does not seek authority to pick up a person in the District 
and discharge the same person in the District on the same 
trip, there is no foundation for the position that the pro¬ 
ceeding involves a request for a certificate to engage in 
competitive operations with any carrier engaged in trans¬ 
portation of persons in intra-District operations. It argued 
that no issue is here involved other than the designation of 
routes and stops within the District. 

Position of Capital Transit Company. 

Capital Transit Company contended that the application 
requested an extension of service from a terminal at 
Georgia and Alaska Avenues to a downtown terminal at 
12th Street and New York Avenue, and that such a service 
would be competitive with its operations in the District of 
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Columbia, and that Section 4 of the Merger Act is appli¬ 
cable. 

Capital Transit presented a witness who testified as to 
the nature of the competitive service and testified that the 
granting of the application would result in competition 
with several of the Capital Transit lines now operating in 
the District of Columbia. The witness testified that the 
granting of the application would extend the service of 
Anchorage over fixed routes and schedules that would par¬ 
allel existing bus lines of Capital Transit over the entire 
length of the route, and that the establishment of Anchor¬ 
age bus routes to downtown Washington would result in 
competition with street railway lines. He also testified 
that the competition so established would reduce the pa¬ 
tronage on a number of the Capital Transit lines serving 
the same areas both outside and within the District of Co¬ 
lumbia; that it would reduce substantiallv the number of 

•> 

passengers who now transfer to and from the bus and 
street car lines at its Georgia and Alaska Avenues ter¬ 
minal, and would result in a substantial loss of revenue. 

Section 4 of the Merger Act. 

Section 4 of a Joint Resolution approved January 14, 
1933 (47 Stat. 752, 760, ch. 10), provides that no competi¬ 
tive street railway or bus lines which operates over a given 
route on a fixed schedule shall be established without the 
prior isuance by this Commission of a certificate that the 
competitive line is necessary for the convenience of the 
public. 

The application in this proceeding states “it is desired 
by Anchorage to extend its services from its present ter¬ 
minus at Georgia and Alaska Avenues, X.W., to the afore¬ 
said Safeway Terminal” at 12th Street and New York 
Avenue, Northwest. In his opening statement at the for¬ 
mal hearing, the attorney for the applicant stated that An¬ 
chorage, as successor to the original holder of the certifi¬ 
cate from the Interstate Commerce Commission, “desires 
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to bring the service into downtown Washington”. Local 
Tariff Xo. 3 (MP-I.C.C. No. 17) was presented by Anchor¬ 
age as an exhibit in the record. In offering the exhibit, the 
Commission's attention was invited to the fact that the fare 
there shown to the District of Columbia “includes not only 
fares to Washington, D. C., at Georgia and Alaska Avenues 
but also includes fares to points in Washington, D. C., other 
than Georgia and Alaska Avenues”. Original pages 5, 6, 
7 and S of the tariff show that the tariffs would become 
effective December 12, 1947, approximately one month af¬ 
ter application was made to this Commission for routing 
and extension of service. These pages show that there is 
a differential of loo on a one-way trip between Georgia and 
Alaska Avenues and other points in the District of Co¬ 
lumbia. Page 8 of the tariff shows that from two points 
in Maryland there is a differential of 30c for transporta¬ 
tion from Georgia and Alaska Avenues to any other point 
in the District of Columbia. These differentials in the tar¬ 
iff charges for transportation between the terminal at 
Georgia and Alaska Avenues, the only point where the pro¬ 
posed line enters the District of Columbia, and other points 
in the District, indicate additional charges are proposed 
for extended and additional service in the District of Co¬ 
lumbia. The attorney for the applicant stated that the 
differential in the fares was for the transportation of inter¬ 
state passengers between Georgia and Alaska Avenues and 
the terminal downtown or to intermediate points. 

The testimony of record shows that all passengers now 
brought into the District of Columbia on this part of An¬ 
chorage’s operations are discharged at Georgia and Alaska 
Avenues, Northwest, and that nearly all of such passengers 
use either the street cars of Capital Transit Company on 
Georgia Avenue or its busses operating out of the terminal 
at Georgia and Alaska Avenues to points within the Dis¬ 
trict of Columia. The proposed extension of the Anchor¬ 
age lines would operate over streets now served by bus 
lines of Capital Transit Company and would cross other 
bus lines operated by it. 
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Conclusion. 

At the present time. Anchorage does not operate the line 
here involved south of the terminal at Georgia and Alaska 
Avenues, Northwest. All of its passengers discharged or 
picked up in the District of Columbia use this terminal. 
A great majority of the passengers discharged at its ter¬ 
minal within the District of Columbia now uses the street 
cars or busses of Capital Transit Company. Many who 
board its vehicles in the District use street cars or busses 
of Capital Transit Company to reach the terminal. The 
extension of the line as proposed would follow streets now 
served by Capital Transit Company and would parallel 
other lines of the said Company, and, in the opinion of the 
Commission, would establish a bus route competitive with 
bus and street car lines of Capital Transit. 

Section 4 of the Merger Act requires a certificate of con¬ 
venience and necessity prior to the establishment of such 
competitive operation. Anchorage took the position that 
the matter of convenience and necessity was not before the 
Commission and offered no testimony on that subject, ex¬ 
cept a certificate from the Interstate Commerce Commis¬ 
sion to operate into the District of Columbia, which it and 
its predecessor have done by terminating the service at 
Georgia and Alaska Avenues since the institution of the 
line. 

It is the opinion of the Commission, and it so finds and 
concludes, that Section 4 of the Merger Act is applicable 
to the proposed extension of Anchorage’s operations in the 
District of Columbia, and that in the absence of a showing 
of convenience and necessity for such extension of service, 
the application should be denied. Therefore, 

It Is Ordered : 

That the application of Anchorage Transportation, Inc., 
be, and it is hereby, denied. 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of Appellee, the questions are: 

1. Does Appellant have the right to seek relief in a court 
of equity without exhausting administrative remedies pro¬ 
vided for by Congress in the Interstate Commerce Act and in 
the Law Creating The Public Utilities Commission of the 
District of Columbia As Amended? 

2. Does not the orderly administration of justice require 
the Court to refuse to assume jurisdiction in this case because 
Appellant did not comply with the primary jurisdiction doc¬ 
trine before seeking relief in the courts? 
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BRIEF FOR APPELLEE 


PRELIMINARY STATEMENT 

This brief is submitted in behalf of Safeway Trails. Inc. 
(Safeway). Appellee, and in reply to the brief filed on behalf 
of Capital Transit Company (Transit). Appellant. 

In referring to pertinent portions of the record reference 
will be made to the Joint Appendix (J. A.). To avoid dupli¬ 
cation of printing, reference will be made to the cited statu¬ 
tory provisions appearing in Appellant’s brief (Appendix pp. 
24-29) as supplemented in the Appendix to this brief. 

COUNTERSTATEMENT OF THE CASE 

For the purpose of considering the basic issue involved in 
the present appeal, namely whether the District Court was 
correct in declining to assume jurisdiction of Transit’s com¬ 
plaint for a Preliminary and Permanent Injunction, detailed 
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reference to each item referred to in Appellant's statement of 
the case does not appear to be necessary. However, it may 
be noted that the argument before the court below occurred 
on February S. 1952. the date the matter was initially sched¬ 
uled to be argued and not on February 9. 1952. as alleged in 
Appellant’s brief (p. 2). 

Transit does not possess a certificate of public convenience 
and necessity from the Interstate Commerce Commission to 
operate between points in the District of Columbia and points 
in the State of Maryland on New Hampshire Avenue south 
of the Montgomery-Prince Georges County Line but operates 
under the exemption from the requirement for such a certifi¬ 
cate which it claims pursuant to the provisions of Section 
203(b)(S) of the Interstate Commerce Act. (See p. 14. 
infra). 

Transit contends that the Public Utilities Commission has 
not. under the provisions of Section 4 of the Merger Act of 
January 14. 1933. issued to Safeway a certificate that its New 
Hampshire Avenue Line is necessary for the convenience of 
the public (Appellant's Brief, p. 4). Xo reference is made by 
Appellant to Section 1 of the Merger Act of January 14. 1933 
(47 Stat. 752. 759). which provides: 

“Resolved by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That such unification in accordance with said agreement, 
and each and every one of the provisions therein, be. and 
the same are hereby, ratified and approved, and said 
Capital Transit Company, when organized under the pro¬ 
visions of subchapter 4. chapter IS. of the Code of Law 
of the District of Columbia, shall have all the powers, 
benefits, and obligations expressed in said unification 
agreement, approved as aforesaid; and the Public Utili¬ 
ties Commission of the District of Columbia be. and is 
hereby, authorized to do all such acts and things as may 
be necessary or appropriate on its part to carry out the 
provisions of said agreement and of this resolution. 
Xothing in this paragraph shall be construed to limit the 
present powers of the Public Utilities Commission 
(Italics Supplied) 
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It follows, therefore, that Safeway has the required operat¬ 
ing authority from the Public Utilities Commission with 
approval of the Joint Board created by Act of Congress 
approved February 27, 1931. to conduct its interstate opera¬ 
tion over the New Hampshire Avenue Line. This authority 
is set forth in Public Utilities Commission Order No. 2S21. 
(J. A., 62-63.) 

Appellee has not admitted the facts as alleged in Appel¬ 
lant’s complaint. The Court is without jurisdiction to con¬ 
sider the merits of such allegations until such time as Appel¬ 
lant has exhausted its administrative remedies. 

Neither in the District Court nor in its brief on appeal did 
Appellant contend that it either requested or was refused the 
administrative remedies available to it under the provisions 
of the Interstate Commerce Act and the Law Creating the 
Public Futilities Commission of the District of Columbia As 
Amended prior to seeking relief from the Court. 

STATUTES INVOLVED 

The pertinent statutory provisions include the ones set 
forth in Appellant's brief (Appendix, pp. 24-29). plus Section 
203(b)(8) of the Interstate Commerce Act. 49 USC Section 
303(b)(S) (p. 14. infra). Section 1 of an Act to Permit 
the Merger of Street Railway Corporations Operating in the 
District of Columbia and For Other Purposes (47 Stat. 752. 
Ch. 10. supra), and Section 43-705. D. C. Code. 1940 (p. 14. 
infra). 

SUMMARY OF ARGUMENT 

1. The District Court properly concluded that the com¬ 
plaint and the motion [of] Plaintiff were prematurely filed 
without the Plaintiff having first exhausted administrative 
remedies available to it as provided for under the Interstate 
Commerce Act. as amended, and the law creating the Public 
L’tilities Commission of the District of Columbia, as amended, 
and supplementary or related acts. 

2. The District Court properly dismissed the Complaint 
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and Motion of Plaintiff and properly dissolved the tempo¬ 
rary restraining order issued bv the District Court on January 

V C k * 


30. 1952. 


ARGUMENT 


Appellant devotes a substantial portion of its argument to 
factual allegations in its Complaint as initially filed in the 
District Court on January 30. 1952. Such factual allegations 
are beyond the scope of the appeal. The District Court 
lacked jurisdiction to entertain the relief sought by Transit 
because the latter admittedly did not exhaust the administra¬ 
tive remedies which were and are available to it. 


Transit Should Have It must be admitted by both 

Exhausted Administrative parties that authority to trans- 
Remedy Provided for in port passengers in interstate 

Interstate Commerce Act commerce between the Dis¬ 

trict of Columbia and points 
in Maryland on the New Hampshire Avenue Line south 
of the Montaomerv-Prince Georges Countv Line stems 
from the provisions of Section 203(b) ($) of the Interstate 
Commerce Act in the case of Transit and from the provisions 
of Section 206(a) of the Interstate Commerce Act in the case 
of Safeway. The same administrative agency which was 
empowered by Congress to regulate the transportation of 
passengers by motor bus in interstate commerce was also 
empowered by Congress to compel compliance with the pro¬ 
visions of any order or certificate issued by it to a particular 
carrier or carriers. Congress intentionally relieved the courts 
of a substantial amount of litigation by providing the pro¬ 
cedure and facilities whereby a person or carrier alleged to 
have been affected by the operations of a regulated interstate 
carrier could be adequately protected should a carrier violate 
any of the provisions of an order or certificate issued by the 
Interstate Commerce Commission. This administrative 
remedy which Transit failed to pursue before seeking relief 
in the District Court is clearly set forth in Section 204(c) 
and Section 222(b) of the Interstate Commerce Act (pp. 
24-26. Appellant's brief). 
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One of the first decisions of a Federal Court denying a 
request for an interlocutory injunction following enactment 
of the Motor Carrier Act of 1935 (Section 222(b). thereof 
being identical with Section 222(b) of the present Interstate 
Commerce Act), was decided by the District Court for the 
Southern District of New York on November 14. 1936, in the 
case of Merchant Truckmen’s Bureau of Xeic York v. United 
States, et al. 16 F. Supp. 90S. In the Merchant case, the 
Court stated: 

“Moreover, if Section 206(a) were violated it may well 
be doubted whether any party other than the Commission 
may complain. See Section 222(b) of the Act. 49 USCA 
Section 322(b).” 16 F. Supp. 99S. 1000. 

In the decision of the United States District Court for the 
Northern District of Alabama decided February 10. 1950. in 
Akers Motor Lines, Inc. v. Malone Freight Lines, Inc. (Inter¬ 
state Commerce Commission. Intervenor). SS F. Supp. 654. 
the Court stated: 

“True, no case has been called to my attention. I have 
found none, where the court has dealt with an action by 
one motor carrier to obtain a judicial construction of 
the certificate under which a competitor purports to 
operate, without first having sought relief from the 
Interstate Commerce Commission, to whom, it is insisted, 
Congress has committed plenary power to deal with com¬ 
plaints concerning unfair or destructive practices by 
motor carriers subject to the Motor Carrier Act, 1935. 
now codified as Part II of the Interstate Commerce Act. 

‘'As to the broad principle that administrative remedies 
ought to be exhausted before applying to a court for 
extraordinary relief, there is. there can be at this late 
date, no dispute. Conceding the availability of appro¬ 
priate administrative remedies, it remains to be deter¬ 
mined upon the allegations of the complaint whether the 
controversy disclosed thereby involves only questions of 
law. soluble in the first instance by the courts, as plain¬ 
tiffs insist, or involves issues essentially of fact which 
call for the exercise of administrative discretion, as 
defendant contends. 
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“Adverting to the provisions of Part II of the Interstate 
Commerce Act. it becomes at once apparent that within 
the scheme ordained by the Congress for ‘developing, 
coordinating, and preserving a national transportation 
system by * * * highway’ there is provided administra¬ 
tive machinery, including a commission composed of 
experts in the technology of the transportation industry, 
entirely adequate to deal with disputes involving com¬ 
peting carriers. Specifically, the provisions of the Act 
relating to the jurisdiction of the Interstate Commerce 
Commission to regulate motor carriers, its comprehen¬ 
sive power, its authority to investigate and to act upon 
complaints by any person or organization or upon its 
own initiative without complaint, together with its pro¬ 
visions as to the necessity for a certificate of convenience 
and necessity, as to the authority of the Commission to 
amend, revoke or suspend such certificate, and as to the 
right of the Commission to resort to the District Courts 
to enforce obedience to its orders, rules and regulations, 
demonstrate alike the availability of an adequate admin¬ 
istrative remedy to plaintiffs and the wisdom of the 
Congress in plainly indicating that the expertise of the 
Commission should be utilized in the screening of con¬ 
troversies in the highly technical field of transportation 
before invoking the more ponderous procedures of the 
court.” SS F. Supp. 654. 655-656. 

Our investigation discloses that the Akers decision has not 
been reversed. On the contrary it was cited in the decision 
of the United States District Court E. D. Michigan. S. D. 
decided April 24. 1950 in the case of Isner v. Interstate Com¬ 
merce Commission in support of the Court's finding that: 

“This Court is without jurisdiction to entertain this 
complaint until plaintiff has exhausted his administrative 
remedies.” 90 F. Supp. 361. 366. 

The issues in the Isner case were not comparable to the issues 
in the case at bar but is cited here as an additional recognition 
of the Court’s decision in the Akers case, supra. 

As late as February S. 1952. the second and third of the 
above quoted paragraphs from the Akers case were cited in 


the memorandum order of the United States District Court 
for the District of Minnesota. Fourth Division, in the case of 
Charles and Elias Hildebrand d/b/a Advance Express Co., 
et al v. Xational Butter Co., et al, wherein the Court granted 
Defendant’s Motion to Dismiss a complaint for an injunction 
on the ground that the controversy presented could best be 
dealt with by the administrative procedure and machinery 
set up under the Interstate Commerce Act. 

In applying Section 222(b) of the Interstate Commerce 
Act to the case at bar. it should be noted that failure of such 
Section to empower the District Courts with authority to 
issue injunctions on the application of interested parties to 
prohibit alleged violations of certificates under Part II of the 
Interstate Commerce Act is significant, particularly in view 
of the fact that Section 1(20) and Section 316(b) of the Act 
specifically grant interested parties the privilege of applying 
to the courts for an injunction where violations of certificates 
issued under Parts I and III of the Act are alleged. In light 
of the foregoing it is respectfully submitted that Appellant's 
complaint of alleged violations of an interstate certificate 
issued under Part II of the Act should have been the subject 
of administrative relief before the Interstate Commerce Com¬ 
mission. If the Commission, through its established machin¬ 
ery for handling such complaints, could not effect the result 
alleged to be desired by Transit, then the Commission and 
not Transit would be the proper party plaintiff to apply to 
the courts for injunctive relief. There is nothing novel or 
unusual in such a procedure as is evidenced by the fact that 
it has worked successfully in a number of cases since the 
enactment of the Motor Carrier Act. 1935. 

Transit's Rights Transit’s argument that its 

Fully Protected by right as a public carrier oper- 

Administrative Remedies ating under franchise rights and 

privileges granted it by law and 
by public commissions acting under statutory standards to 
engage in such transportation of the public is a valuable and 
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legally “protectible" right was recognized by Congress when it 
enacted Section 204(c) and Section 222(b) of the Interstate 
Commerce Act. However. Transit has not sought the pro¬ 
tection afforded it pursuant to these particular statutes which 
are presently in full force and effect. Neither has Transit 
sought the protection afforded by Section 43-303. District of 
Columbia Code. 1040 (Appellant’s Brief, p. 27). which em¬ 
powered the Public Utilities Commission of the District of 
Columbia to compel every public utility to comply with the 
provisions of the law creating the Public Utilities Commission 
of the District of Columbia As Amended. Not one of the 
cases cited at the bottom of Page 0 and at the top of Page 10 
of Appellant's brief pertains to the cited statutes under which 
Transit is afforded every legal protection without applying to 
the Courts for an injunction. 

Not one of the cases cited on Page 10 of Appellant’s brief 
in support of its argument that a court of equity has jurisdic¬ 
tion to issue an injunction on the matter presently under 
appeal before this court pertains to a situation arising under 
Section 204(c) or Section 222(b) of the Interstate Commerce 
Act or under any sections of the District of Columbia Code. 
1940. cited in Appellant’s brief at Pages 26-29. The only 
Federal Court case cited by Appellant on this point, namely 
Adam v. Sew York Trust Co., et al. 37 F.(2d) S26. was 
decided February S. 1930. which was more than five years 
prior to the enactment of the Motor Carrier Act. 1935; it was 
prior to enactment of the Merger Act relied upon by Appel¬ 
lant and prior to the enactment by Congress of an act to pro¬ 
vide alternative methods of enforcement of orders, rules and 
regulations of the Joint Board and of the Public Utilities 
Commission of the District of Columbia. (53 Stat. 569.) 

Merger Act of 1933 As to the matters pertaining to 
Not Applicable in alleged violations of laws applicable 

This Case solely to the operation of buses 

within the District of Columbia. 
Transit has ample protection available to it under the law 
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creating the Public Utilities Commission of the District of 
Columbia As Amended and supplementary and related acts. 
However. Transit has intentionally neglected and refused to 
pursue these administrative remedies which Congress intended 
should be followed if a person or carrier has a complaint such 
as the one presented by Transit in the case now on appeal. 

In referring to the decision in the case of XeUd v. District 
of Columbia , 71 App. D. C. 306, 110 F. (2d) 246, 249-252. in 
support of its argument that Congress can exercise its powers 
under the commerce clause of the Constitution in legislating 
for the District of Columbia. Appellant fails to point out that, 
in the enactment of the Merger Act of 1933, Congress specifi¬ 
cally provided that such act shall not be construed to limit 
the present powers of the Public Utilities Commission. (Sec¬ 
tion 1 Merger Act. 1933. p. 2. supra). Under such powers 
of the P. U. C., Safeway was properly authorized to operate 
over a specified route within the District of Columbia in 
order to provide service to the public on its New Hampshire 
Avenue Line (See p. 3. supra). 

Upon reading the first full paragraph on page 16 of Appel¬ 
lant’s brief we were impressed with the possibility that the 
argument set forth therein might have some bearing on the 
instant proceeding. However, an exhaustive examination of 
the argument and a study of the cited cases revealed the 
contrary to be true. 

The first distinction to come to our attention was the fact 
that the complaint in C. A. 971, D. C. D. C. 193S was filed by 
Capital Transit Company against Riley E. Eigen, et al. con¬ 
stituting the Public Utilities Commission of the District of 
Columbia, and Melvin C. Hazen. et al, constituting a Joint 
Board, and the Arlington and Fairfax Railroad Company 
(Arlington Fairfax), to have the P. U. C. enjoined from 
enforcing its Order No. 1737 in favor of Arlington & Fairfax 
and to enjoin Arlington & Fairfax from commencing its pro¬ 
posed motor bus operations into the District of Columbia. 
That particular complaint was filed in Court after Transit 
exhausted its administrative remedies available before the 
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P. U. C. In attacking a P. U. C. order it did not involve the 
technical question as to whether the recipient of the order 
was operating in accordance with the terms of such order. 

Another distinction appears in the stipulations of record 
referred to in paragraph one of the Judgment of the District 
Court in C. A. 971. D. C. D. C. 193S 1 as copied on page 53 of 
Appellant’s brief in the case at bar. One of the stipulations 
provides: 

“6. The defendant Railroad Company does not at 
present conduct interstate operations by operating its 
vehicles into the District of Columbia (Tr. 72) and does 
not claim or rely upon any franchise rights to operate 
in the District of Columbia (Tr. 72) and does not operate 
within the District of Columbia (Tr. 75).” 

Safeway, on the other hand, had been operating in inter¬ 
state commerce over the New Hampshire Avenue Line pur¬ 
suant to authority received from the Public Utilities Com¬ 
mission of the District of Columbia more than six years and 
five months prior to the date Transit filed its complaint in 
District Court which complaint instituted the litigation pres¬ 
ently on appeal before this Court. 

The appeal in the case of Capital Transit Co. v. Eigen, et al, 
C. A. 971. D. C. D. C. 193S was dismissed on application of 
Arlington <fc Fairfax alleging that it was financially unable 
to continue in operation but no opinion was filed by this court 
on the matter then under appeal. Arlington <£* Fairfax Auto 
R. Co. v. Capital Transit Co., et al. 71 App. D. C. 53. 109 
F. (2d) 345. 

Transit came into court in the above case pursuant to the 
provisions of the Law Creating the Public Utilities Commission 
of the District of Columbia As Amended as an interested 
party appealing from Order No. 1737 of the P. U. C. (Section 
43-705 D. C. Code. 1940. see p. 14. infra). Applying this 

1 Reference to C. A. 971. D. C. D. C. 1939 on p. 53 of Ap¬ 
pellant’s brief should be changed to C. A. 971, D. C. D. C. 
193S. 
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Section of the D. C. Code. 1940. to the instant proceeding. 
Appellant has waived any right which it may have had to 
appeal from Order No. 2S21 of the P. U. C. which is the order 
authorizing Safeway to operate over the Xew Hampshire 
Avenue Line (J. A. 62-63). 

As to the Anchorage case referred to on page 16 of Appel¬ 
lant’s brief, it will be noted that the P. U. C. Order was dated 
April 26. 194S. almost four years after P. U. C. Order Xo. 
2S21 was issued in favor of Safeway (p. 3S Appellant’s Brief 
and J. A. 62). 

It is realized that Appellant relies heavily upon the Merger 
Act of 1933 and upon the decision of the District Court in 
the case of Capital Transit Company v. Riley E. Eigen , et al, 
C. A. 971, D. C. D. C. 193S. Aside from the fact that Section 
1 of the Merger Act. supra . precludes the court from assum¬ 
ing jurisdiction in the present case, the fact remains that 
Part 2 of the Interstate Commerce Act regulating, among 
other things, the interstate transportation of passengers by 
motor bus was enacted into law subsequent to the enactment 
of the Merger Act of 1933. 

In view of the foregoing we respectfully submit that 
neither of the cited cases constitute authority in support of 
Appellant’s contention that Safeway is violating the Merger 
Act or any other statute pertaining to Safeway s interstate 
service over the Xew Hampshire Avenue Line. 

One interesting conclusion which may be made from each 
of the above cited cases is the fact that Transit exhausted its 
administrative remedies before seeking relief from the courts 
in the Arlington & Fairfax case and that it met with success 
in pursuing the administrative remedies available to it at 
the time the Anchorage case was pending before the Public 
Utilities Commission. 
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Appellant Cites No Cases Appellant has not cited one 
Supporting Its Failure To decision in which any court 
Exhaust Administrative has assumed jurisdiction of a 
Remedies Available Under complaint requesting the issu- 
Applicable Statutes ance of an injunction against 

an interstate carrier for viola¬ 
tion of a certificate issued under Part II of the Interstate 
Commerce Act where the party alleged to have been adversely 
affected has not previously exhausted the administrative 
remedies available to it under Sections 204(c) and 222(b) of 
the Interstate Commerce Act. Likewise. Appellant has cited 
no decisions in which any court has ever assumed jurisdic¬ 
tion over a complaint for an injunction against a carrier 
alleged to have violated the laws regulating public utilities 
in the District of Columbia without complainant having first 
exhausted administrative remedies available under the appli¬ 
cable laws. 


The Doctrine of We have previously considered the 

Primary Jurisdiction absence of appellate court decisions 

on the question of a court’s jurisdic¬ 
tion over a complaint where plaintiff has failed to exhaust 
administrative remedies available under Sections 204(c) and 
222(b) of the Interstate Commerce Act. 

However, under the more restricted provisions of Part I 
of the Interstate Commerce Act. the Supreme Court of the 
United States has determined that courts are without power 
to consider applications to enforce orders of the Interstate 
Commerce Commission without previous affirmative action 
by the Commission to deal with what might be termed in a 
broad sense the administrative features of the act to regulate 
commerce by determining as an original question that there 
had been compliance or non-compliance with the provisions 
of the Act. Proctor & Gamble v. United, States, 225 U. S. 
2S2. 295-297. 

Likewise, no decision of a court in this jurisdiction has 
been found where a complaint, requesting an injunction 






13 


against a carrier for an alleged violation of any law regulating 
public utilities in the District of Columbia, has been enter¬ 
tained by a court without the complainant having first ex¬ 
hausted available administrative remedies. 

The doctrine of primary jurisdiction or the exhausting of 
administrative remedies prior to seeking court relief is appli¬ 
cable under the statutes here involved as a prerequisite to the 
court's assumption of jurisdiction over Transit’s complaint. 

CONCLUSION 

It is submitted that Appellant is in error in contending 
that the District Court should have assumed jurisdiction of 
its complaint on the grounds that it involved no dispute as 
to questions of fact but only a dispute on the law applicable 
to matters raised in its complaint. 

It is further submitted that the District Court properly 
dismissed Transit’s complaint for a primary and permanent 
injunction and dissolved the temporary restraining order on 
the ground that Transit had not exhausted the administrative 
remedies available to it before seeking relief in the courts. 
Accordingly the judgment of the District Court should be 
affirmed. 

Respectfully submitted. 


William A. Roberts, 


Charles B. McInxis, 


Of Counsel: 

Roberts & McInxis, 
400 DeSales Building. 
Washington 6. D. C. 


Francis J. Ortmax, 

Attorneys for 
Safeway Trails. Inc., 
400 DeSales Building. 
Washington 6. D. C. 
Appellee, 


Dated May 14. 1952 
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APPENDIX 

Statutory provisions in addition to those appearing in 
Appendix to Appellant’s Brief 

Section 203(b)(S) of the Interstate Commerce Act as it 
appears in 49 U. S. C. Section 303(b) (S) reads as follows: 

(b) Nothing in this part. # * * shall be construed to 
include * * * (S) The transportation of passengers or 
property in interstate or foreign commerce wholly within 
a municipality or between contiguous municipalities or 
within a zone adjacent to and commercially a part of any 
such municipality or municipalities, except when such 
transportation is under a common control, management, 
or arrangement for a continuous carriage or shipment 
to or from a point without such municipality, munici¬ 
palities. or zone, and provided that the motor carrier 
engaged in such transportation of passengers over regular 
or irregular route or routes in interstate commerce is also 
lawfully engaged in the intrastate transportation of pas¬ 
sengers over the entire length of such interstate route or 
routes in accordance with the laws of each State having 
jurisdiction;” 

Section 43-705. D. C. Code. 1940. reads as follows: 

The District Court of the United States for the District 
of Columbia shall have jurisdiction to hear and determine 
any appeal from an order or decision of the Commission. 
Any public utility or any other person or corporation 
affected by any final order or decision of the Commission, 
other than an order fixing or determining the value of 
the property of a public utility in a proceeding solely for 
that purpose, may. within sixty days after final action by 
the Commission upon the petition for reconsideration, 
file with the clerk of the District Court of the United 
States for the District of Columbia a petition of appeal 
setting forth the reasons for such appeal and the relief 
sought; at the same time such appellant shall file with 
the Commission notice in writing of the appeal together 
with a copy of the petition. Within twenty days of the 
receipt of such notice of appeal the Commission shall 
file with the clerk of the said court the record, including 
a transcript of all proceedings had and testimony taken 
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before the Commission, duly certified, upon which the 
said order or decision of the Commission was based, 
together with a statement of its findings of fact and con¬ 
clusions upon the said record, and a copy of the applica¬ 
tion for reconsideration and the orders entered thereon: 
Provided, That the parties, with the consent and ap¬ 
proval of the Commission, may stipulate in writing that 
only certain portions of the record be transcribed and 
transmitted. Within this period the Commission or any 
other interested party shall answer, demur, or otherwise 
move or plead. Thereupon the appeal shall be at issue 
and ready for hearing. All such proceedings shall have 
precedence over any civil cause of a different nature 
pending in said court, and the District Court of the 
United States for the District of Columbia shall always 
be deemed open for the hearing thereof. Any such 
appeal shall be heard upon the record before the Com¬ 
mission. and no new or additional evidence shall be 
received by the said court. The said court, or any jus¬ 
tice or justices thereof, before whom any such appeal 
shall be heard, may require and direct the Commission 
to receive additional evidence upon any subject related 
to the issues on said appeal concerning which evidence 
was improperly excluded in the hearing before the Com¬ 
mission or upon which the record may contain no sub¬ 
stantial evidence. Upon receipt of such requirement 
and direction the Commission shall receive such evidence 
and without unreasonable delay shall transmit to the 
said court the findings of fact made thereon by the Com¬ 
mission and the conclusions of the Commission upon the 
said facts. 

Upon the conclusion of its hearings of any such appeal 
the court shall either dismiss the said appeal and affirm 
the order or decision of the Commission or sustain the 
appeal and vacate the Commission's order or decision. 
In either event the court shall accompany its order by a 
statement of its reasons for its action, and in the case of 
the vacation of an order or decision of the Commission 
the statement shall relate the particulars in and the 
extent to which such order or decision was defective. 

Any party, including said Commission, may appeal 
from the order or decree of said court to the United States 
Court of Appeals for the District of Columbia, which 
shall thereupon have and take jurisdiction in every such 
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appeal. Thereafter the Supreme Court of the United 
States may. upon a petition for certiorari granted in its 
discretion, review the said case. 

Said Commission shall not. nor shall any of its mem¬ 
bers. officers, agents, or employees, be taxed with any 
costs, nor shall they or any of them be required to give 
any supersedeas bond or security for costs or damages 
on any appeal whatsoever. Said Commission, or any of 
its members, officers, agents, or employees, shall not be 
liable to suit or action or for any judgment or decree for 
any damages, loss, or injury claimed by any public utility 
or person, nor required in any case to make any deposit 
for costs or pay for any service to the clerks of any court 
or to the marshal of the United States. (Mar. 4. 1913. 37 
Stat. 9S9. ch. 150. § S. par. 65: Aug. 27, 1935. 49 Stat. 
SS2. ch. 742. § 2.) 




